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Refuge initial Green Paper feedback August 2004: 

Parental Separation: Children’s Needs and Parents’ Responsibilities 

(following July 12th meeting)

Refuge would like to express its broad support for many of the initiatives proposed by government in the green paper Parental Separation: Children’s Needs and Parents’ Responsibilities. Following our discussion in July, and as requested, we have detailed our current concerns and recommendations in relation to child contact in circumstances where there is domestic violence below. 

General statement

It is well understood that separation and divorce can have a negative affect on children, particularly where conflict characterizes the break up and in general, it is valuable for children to maintain contact with both parents where it is safe to do so. We know the negative impacts of harsh and punitive parenting and of the harm that witnessing violence in the home can have on children: society has a responsibility to protect children from such harm.

Shared parenting

Refuge supports the equal involvement of both parents in family life, indeed we campaign for gender equality in all areas. But we agree with the government’s rejection of 50/50 parenting believing it is not in a child’s best interests to divide them up along with the record collection after a relationship is over. All the evidence indicates that children, especially very young children, require consistency and the sense of security this brings in order to thrive and achieve their potential. 

Safe contact

The recognition that both adults and children can be placed at risk of harm by unsafe contact arrangements is welcome. Screening for domestic violence at the earliest opportunity is crucial and it is vital that screening is both thorough, appropriate and carried out by competent professionals. It is also crucial that the voice of the child is heard within this process.

The risk posed to children experiencing contact with fathers who have perpetrated domestic violence can be lethal, as was the case for the 23 children killed in such circumstances in this country over a nine year period. The risks can also be psychological. For children who have been traumatised by a violent father, recovery from this trauma can be jeopardised by enforced contact. An essential pre-requisite for work on trauma recovery is that children should not only feel safe, they should be safe from threat of further harm.  The development of safeguards to ensure women and children remain free from these risks is an urgent priority. 

Further facts:

· Domestic violence has overtaken gestational diabetes and pre-eclampsia as a cause of foetal death (Friend, J (1998) Responding to violence against women: a specialist's role'. Editorial, Hospital Medicine, 59(9)

· The majority of women living in refuges do not oppose contact between their child and their ex partner and frequently place themselves at risk by arranging contact informally themselves.

· Research has shown that men who have been violent to their partners are more likely to apply for contact and equally likely to be granted it in comparison to non-violent fathers (Zozara, J. How abused women can use the law to help protect their children. In Peled, E. P.G. Jaffe & Edelson, J.L. (Eds) Ending the cycle of violence: Community responses to children of battered women. 1995).

· In high conflict divorce cases, domestic violence is a significant issue (Johnston J.R. High-conflict divorce. Future of children, 4 1994).

· In a review of parents referred for child custody evaluations by the court, domestic violence was raised in 75% of cases (Jaffe, P.G. & Austin, G the impact of witnessing violence on children in custody and visitation disputes 1995 – cited in Access Denied. The Barriers of Violence and Poverty for Abused Women and their Children After Separation. Jaffe, P. Zerwer, M & Poisson, S. 2003).

· Between 70-75% of parents referred by the family court for counselling because of failed mediation or continuing disputes over the care of their children, physical aggression had taken place (Johnston J.R & Campbell L. Impasses of divorce. The dynamics and resolution of family conflict. 1998).

· Attempts to leave a violent partner, with children, is one of the most significant factors associated with severe domestic violence and death (Websdale N. Understanding Domestic Homicide 1999).

· Research shows that children’s emotional and behavioural problems are associated with their relationship with their father. The more fear and anxiety, the greater the problems; the longer children are away from a violent father, the greater the improvement in adjustment. This is opposite to the usual advice and the presumption of contact which exists within our own legislation. (Jaffe, P. Zerwer, M. & Poisson, S. Access Denied. The Barriers of Violence and Poverty for Abused Women and their Children After Separation. 2003).

Overlaps between domestic violence abuse and child abuse

There is overwhelming research evidence to show that child abuse frequently co-occurs with domestic violence. 

· Up to 75% of children on the child protection register were living in homes where domestic violence was occurring (Into the Mainstream. DOH 2003).

· In over 50% of known domestic violence cases, children are also directly abused - NSPCC (1997) found a 55% overlap; Farmer and Owen (1995) found 52% overlap.

It is vital therefore, that any investigation of violence against a woman also includes a mandatory risk assessment for her child/ren.


Protect the mother – protect the child

Domestic violence affects women and it affects children. It affects them separately and it affects them in relation to each other. Women who suffer from stress and depression as a result of being abused can find this impinges on their ability to parent their children to their best. If contact arrangements provide an abusive ex-partner with further opportunities to abuse, it is likely that this will negatively impact upon the child and as such should be taken into account in any decisions made by the court.

Screening for domestic violence - a finding of fact

Prior to making decisions about contact, domestic violence allegations will clearly need to be investigated, particularly as they may be denied by the abuser. Yet more often than not domestic violence is a secret with many women being assaulted up to 35 times before they call the police. Some women tell no-one about the abuse until they arrive in a refuge and so there are no records, no ‘evidence’ they can call on and as such, no facts. This does not mean that the violence did not occur it means they did not tell anyone.  Some women and children suffer from years of psychological abuse without being physically hurt. In these circumstances, evidence of the kind required by the courts is rarely available, yet the effects of sustained psychological abuse can leave lasting scars. It is important that the screening/assessment process recognises this reality and does not impose legal standards of proof on abused women and children.

Where children report suffering sexual abuse from their father, similar difficulties can arise when attempting to prove these allegations to the general legal standard required by the courts.  Research suggests that without ‘evidence’ such children can find themselves forced to have contact with a man who they say has abused them and this is clearly unacceptable
.  Refuge recommends that if there is concern that a child may be at risk, but there is insufficient evidence to convict, then there should be options available to the courts which allow for the protection of the child. For example, establishing a clause, similar to that proposed in the domestic violence crimes and victims bill which allows for ‘restraining orders to be made on acquittal’. New Zealand legislation already contains such a clause to protect children in these circumstances.

Dangers of mediation and in-court conciliation

Refuge is concerned that without stringent screening and safeguards, abused women may be forced into the inappropriate and possibly danger processes of mediation and conciliation.

Issues of power and control lie at the heart of abusive behaviour and are likely to re-emerge within the context/process of mediation and or conciliation. It is unrealistic to assume that victims of abuse will be able to advocate for their own needs/ rights and express their feelings freely and without fear when faced with their abuser. It may even be dangerous to place women in this position and the risk to women and children during face to face meetings with the perpetrator must  be considered, particularly where she is expected to express herself as an ‘equal’. To illustrate this point, a New Zealand study described how at a family group conference, the perpetrator was able to force his partner to leave the support of her family and sit beside him with a mere snap of his fingers. A year later he was found guilty of her murder
.

Consulting children

Refuge recommends, in line with the Children Act, that the wishes and feelings of all children should be ascertained in relation to any legal proceedings which involve them. This is not always easy and it can be difficult to find out what children want and feel about contact with a violent father for a number of reasons: 

· The child is being asked to talk about a sensitive family secret, possibly for the first time .

· For children who have been traumatised, there may be difficulties (or avoidance
) in disclosing thoughts and feelings about traumatic events they have witnessed.

· There may be fear that full disclosure of the abuse which has taken place could result in their own removal from the home .

· The power dynamics within the family often results in women and children agreeing to almost anything, including contact, if they think this means they can avoid further violence.

· Unknown to others, the child may also have been abused by the father and fear of reprisals may inhibit a child’s ability to disclose their true feelings about contact.

Responding to risk and arranging ‘safe’ contact

Good Practice Guidelines on child contact and domestic violence, were introduced in  2001but the evidence suggests that this has not worked to protect children from harm, with some being forced to have contact with Schedule 1 offenders
. 
Refuge recommends that a mandatory risk assessment, including risk of psychological harm should occur prior to a court decision and that:

· Professionals working in or for the court system should have comprehensive training in, and a thorough knowledge and understanding of, the ways domestic violence can impact upon a woman and her children. The need to build a trusting relationship with the child is crucial, therefore, assessments of children should take place over time.

· Mandatory risk assessments should be carried out by appropriately trained child focused professionals. 

· Cases should be monitored as they proceed through the court system by a multi-disciplinary group (involving representatives from refuges and or advocates for abused women). 

· Professionals should be particularly aware of ‘safety’ issues. Research shows that during the months following separation, a woman (and her children) is at increased risk of death or physical injury from her ex-partner. In such circumstances, alternative forms of contact e.g. videotaped messages or letters to a neutral address (such as the court) should be considered viable alternatives to face to face meetings.

· Where contact is desired by the child and recommended by the court it should be arranged in a ‘safe’ manner. It should be supervised in a centre with a high adult to child ratio. For non-English speaking families, interpreters should be available to monitor communication between father and children. Appropriate safety procedures should be in place to protect women from assault, threats or from being apprehended before or followed after, contact has taken place.
· If the contact progresses to unsupervised status, it should be closely monitored with a view to withdrawal, if any threat is made and or distress is shown by the woman or child.

· Professionals employed to ascertain the wishes and feelings of children should be aware of the impact of domestic violence on a child’s well being and the conflict that can arise between what a child wants and what is in their best interest. It does not seem appropriate to presume that contact with a violent father is always in the best interest of the child.  
Assessing the impact of domestic violence on children

Domestic violence affects children in different ways – some that are quite evident (behaviour problems) and others that are more hidden (emotional and psychological problems). Assessment of children is a specialist function and MUST be carried out by competent child focused professionals with a thorough understanding of domestic violence and its impact on adults and on children. 

Non-compliance

Unless we get the screening process right and combine this with on-going monitoring which offers frequent opportunity for disclosures of abuse to be made (by adults and by children) we may find situations in which women face legal consequences for non-compliance with contact orders which place them and or their children in danger. 

Summary

Refuge is very encouraged by the efforts government is making to ensure the protection of vulnerable women and children and is pleased to be involved in this process.  Refuge looks forward to further conversations with both the DCA and the DfES in the future.

Ruth Aitken, Policy Advisor to Refuge

Lisa King, Director of Communications, 020 7395 7744, lisa_king@refuge.org.uk

�Failure to protect? Women’s Aid Federation England  (2003)


� Section 16B(6):


Notwithstanding subsection (2) of this section, where, in any proceedings to which this section applies,


the Court is unable to determine, on the basis of the evidence presented to it by or on behalf of the parties to the proceedings, whether or not the allegation of violence is proved; but


the Court is satisfied that there is a real risk to the safety of the child,


the Court may make such order under this section as it thinks fit in order to protect the child.





�Stephen Hooper and Ruth Busch (1996) Domestic Violence and Restorative Justice Initiatives: The risks of a new Panacea.





� Avoidance is a symptom of posttraumatic stress


� Failure to protect? Women’s Aid Federation England  (2003)





