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November 2004

Parental Separation: Children’s needs and Parents’ Responsibilities

Refuge would like to express its broad support for many of the initiatives proposed by government in the green paper Parental Separation: Children’s Needs and Parents’ Responsibilities. The past year has seen an unprecedented focus on the issue of domestic violence across government and its visibility within this consultation document reflects an increasing awareness amongst ministers and civil servants. Nevertheless, Refuge is concerned that there remains a long way to go particularly in terms of integrating fully children’s needs and rights to protection with those of their non-abusing parent and this is evident to some extent in the lack of integration between the Domestic Violence Crimes and Victims Bill and the Children Bill. Refuge would recommend that a code of practice is developed which provides clear guidance on how to integrate both bills in the best interests of adult and child victims of domestic violence. This guidance should be implemented through training and be applicable to professionals across all disciplines.
General Statement

It is well understood that separation and divorce can have a negative affect on children, particularly where conflict characterises the break up and in general, it is valuable for children to maintain contact with both parents where it is safe to do so. The negative impact of harsh and punitive parenting is also well understood as is the harm that can be caused by witnessing domestic violence. It is vital therefore that there is a balance between the child’s right to maintain contact with both parents following separation and the duty of society to protect children from harm; a parents’ right to maintain contact with their child should not overshadow either of these central aims. Yet, research, case-law and anecdotal evidence have shown how our legal and social systems can fail to protect the most vulnerable children from harm. The ‘pro-contact’ culture which guides judicial decision making and springs from the premise within the Children Act that it is in a child’s best interest to maintain contact with both parents, continues to place many children at risk of both short and long-term harm. 

The contentious issue of contact and residence presents particular problems for legislators and policy makers yet the importance of ‘getting it right’ cannot be more strongly emphasised, for to get it wrong can and indeed does lead to fatal consequences. 
The issue of contact and residence is of international significance. Legislative change in other jurisdictions has led some to create a legal presumption of ‘safe contact’ together with mandatory risk assessment in an effort to protect children from harm
. Yet even with these safeguards in place, protecting children (and the non-abusing parent) during contact visits with a father who has perpetrated domestic violence remains difficult
, though it is not impossible if stringent screening, assessment and monitoring systems are in place. But in order to achieve real results, there must be a clear understanding and acceptance across the judiciary that domestic violence, whether experienced or witnessed, represents a serious risk both now and in the future for any child and where this risk exists there must be a resolve to say ‘no’ to contact, at least in the short-term.

Safe contact

The risk posed to children experiencing contact with fathers who have perpetrated domestic violence can be lethal, as was the case for the 23 children killed in such circumstances in this country over a nine year period
. The risks can also be psychological. For children who have been traumatised by a violent father, psychological recovery can be jeopardised by enforced contact. An essential pre-requisite for trauma recovery is that individuals should not only feel safe, they should be safe.  

The risks:

· Domestic violence has overtaken gestational diabetes and pre-eclampsia as a cause of foetal death
.

· Attempts to leave a violent partner, with children, is one of the most significant factors associated with severe domestic violence and death
.
· Research shows that children’s emotional and behavioural problems are associated with their relationship with their father. The more fear and anxiety, the greater the problems; the longer children are away from a violent father, the greater the improvement in adjustment
. 
The development of legislative safeguards and appropriate mandatory procedures to ensure children remain free from these risks is an urgent priority. 

Overlaps between domestic violence abuse and child abuse

There is overwhelming research evidence to show that child abuse frequently co-occurs with domestic violence. 

· Up to 75% of children on the child protection register were living in homes where domestic violence was occurring
. 

· In over 50% of known domestic violence cases, children are also directly abused
. 
It is vital therefore, that any investigation of violence against a woman also includes a mandatory risk assessment for her child/ren.

There are also ‘hidden’ impacts which are more difficult to assess using conventional methods and these include the impacts on attitudes, beliefs and behaviour, some of which may become apparent only later in life
. 


Protect the mother – protect the child

Domestic violence affects women and it affects children. It affects them separately and it affects them in relation to each other. Women who suffer from stress and depression as a result of being abused can find this impinges on their ability to parent their children to their best. If contact arrangements provide an abusive ex-partner with further opportunities to abuse, it is likely that this will negatively impact upon the child and as such should be taken into account in any decisions made by the court. 

The Proposals

The legal position

(39) The government believes that this principle (that the welfare of the child is paramount) should be sustained, without qualification, in order that there continues to be the clearest possible focus on the needs of children. 

Refuge would support this principle and would advocate that it is even more stringently applied to disputes relating to contact and residence, in view of evidence that even schedule 1 offenders have been granted contact and abusive fathers granted residence, by the courts
. The welfare of children must be at the centre of all decisions which involve them, as should their views and a comprehensive assessment of their needs, particularly any impacts domestic violence may have had.
(41) The general principle to be applied by the courts is that both parents have equal status as parents and that the court’s expectation is that both parents should continue to have a meaningful relationship with their children following separation, as long as it is safe and in the child’s best interests. 

Refuge is in general agreement with this principle, but would urge the government to consider ‘what it means’ to have a continuing relationship with a violent father and the value of this experience in a child’s life. It is sometimes claimed that men who are violent to their partners are still able to appropriately parent their children, but many women and children who have been abused disagree, as do jurisdictions such as the US, where a third of states will not allow a violent father joint residence of their children
 and New Zealand where a presumption of safe contact is a legal requirement of all contact arrangements.

The assumption that both parents have equal status and value as parents [and that this ] is enshrined in current law is made in the green paper.

Whilst Refuge recognises that both parents have equal legal status, we consider the legal assumption of equal value to be misplaced, especially where one of the parents perpetrates domestic violence.

The government concludes that (43) no change in the law is needed. What is needed is changes in adult behaviour in settling their disputes and significant changes to the system to provide more effective help to enable them to do so. 

Refuge acknowledges that much work needs to be done within society to bring to the fore the needs of children affected by divorce and separation. However, the introduction of mediation and in court conciliation processes (which the government proposes would assist parents in ‘settling their disputes’) is likely to increase risk and exacerbate problems for those affected by domestic violence
. Furthermore, the law as it currently stands does not appear to be able to protect all those it ought to protect and changes are needed, specifically a legal presumption of safe contact together with a mandatory risk assessment in all cases which mention domestic violence or direct abuse of the child. 

Dangers of mediation and in-court conciliation

Issues of power and control lie at the heart of abusive behaviour and are likely to re-emerge within the context/process of mediation and or conciliation. It is unrealistic to assume that victims of abuse will be able to advocate for their own needs/rights and express their feelings freely and without fear when faced with their abuser. It can even be dangerous to place women in this position therefore the risk to women and children during and after face to face meetings with the perpetrator must be considered. To illustrate this point, a New Zealand study described how at a family group conference, the perpetrator was able to force his partner to leave the support of her family and sit beside him with a mere snap of his fingers. A year later he was found guilty of her murder
. 

Refuge would advocate that what is needed is:

· Mandatory assessment to screen out domestic violence cases from mediation/in-court conciliation services.

· A system of routine enquiry about domestic violence throughout mediation/conciliation processes to afford disclosure in cases where initial referral did not pick this up or to reveal new or renewed violence.

· Mandatory training for professionals at all levels of the legal/court system.

Refuge is concerned that without stringent screening and safeguards, abused women may be forced into the inappropriate and possibly dangerous processes of mediation and conciliation. Proposals indicate that screening for domestic violence will occur at the earliest opportunity with the aim of protecting those at risk. But will this be enough? Good practice guidelines for the courts developed by the Lord Chancellor’s department have been in place since 2001 and CAFCASS officers have a policy of applying the welfare checklist in cases of suspected harm. But this has not always been sufficient to protect children from contact with violent fathers.

The government asserts that:

(46) Contact arrangements which put the safety of the child or the resident parent at risk should not be put in place. All contact must be safe for all involved. The courts must have regard to the impact of domestic violence on the welfare of the child. That is not to say domestic violence should automatically determine that a child should have no contact but it does mean arrangements need to be put in place which ensure that contact is safe for everyone. 

Whilst Refuge is in agreement that contact must be safe, it is difficult to establish contact that is both physically and psychologically safe between abusers and their children, particularly in cases where there has been direct abuse to the child. Evaluation of the New Zealand model revealed that almost 50% of children continued to be exposed to violence or experience abuse themselves during contact visits and this occurred in a system which has a legal presumption of safe contact
.

Refuge would recommend that prior to contact arrangements being decided and or established, that a period of respite from contact with the abuser is granted to those who request it. Research indicates that children who had lived with domestic violence showed improvements in behaviour and adjustment the longer they were away from the abuser
.  Anecdotal evidence gleaned through years of working with children escaping from domestic violence indicates that emotional and behavioural difficulties increase (or re-emerge) when children are forced to have contact with domestic violence perpetrators, even when these men are their fathers. It is important to also consider the harm suffered by children who are fearful during contact visits and who despite protests to the contrary are forced by court orders to spend time with a man they would prefer not to see. 

Screening for domestic violence - a finding of fact and assessment of impact or harm to a child

(47) CASC developed guidelines for courts on dealing with domestic violence and child contact. These guidelines have been generally approved by the court of appeal to ensure that where domestic violence is alleged the courts must make a finding of fact as to whether or not the alleged violence has occurred and if it has what impact it has had on the child. Any harm to the child as a result of the violence must be taken into account in the decision on contact and what kind of arrangements should be put in place to ensure that it is safe.

Refuge agrees that prior to making decisions about contact, domestic violence allegations need to be investigated, particularly as there may be counter-allegations and or denials. Yet in reality domestic violence is often a secret with many women being assaulted up to 35 times before they call the police. Some women tell no-one about the abuse until they arrive in a refuge and so there are no records, no ‘evidence’ they can call on and as such, no facts. This does not mean that the violence did not occur it means they did not tell anyone.  Some women and children suffer from years of psychological abuse without being physically hurt. In these circumstances, evidence of the kind required by the courts is rarely available, yet the effects of sustained psychological abuse can leave lasting scars. It is important that the screening/assessment process recognises this reality and does not impose legal standards of proof on abused women and children. 

Where children report suffering sexual abuse from their father, similar difficulties can arise in attempting to prove these allegations to the general legal standard required by the courts.  Research suggests that without ‘evidence’ such children can find themselves forced to have contact with a man who they say has abused them and this is clearly unacceptable
.  Refuge recommends that if there is concern that a child may be at risk, but there is insufficient evidence to convict, then there should be options available to the court which allows for the protection of the child. For example, establishing a clause, similar to that proposed in the domestic violence crimes and victims bill which allows for ‘restraining orders to be made on acquittal’. New Zealand legislation already contains such a clause to protect children in these circumstances.

Assessing the impact of domestic violence on children

Domestic violence affects children in different ways – some that are quite evident (behaviour problems, under-achievement, developmental delay etc) and others that are more hidden (emotional/psychological problems, posttraumatic stress disorder, depression, negative attitudes/beliefs etc). In order to discover the impacts of domestic violence, a comprehensive assessment should be carried out by competent child focused professionals with a thorough understanding of domestic violence and its impact on adults and on children. Currently, few children are consulted about either the violence or about their wishes. When this does occur it generally involves a meeting with a CAFCASS officer and application of the welfare checklist
. Where there are allegations of direct abuse, a meeting with a social worker usually takes place but this is often a one off meeting in which a child might not feel comfortable (or safe enough) to disclose the abuse. 

Refuge recommends, in line with the Children Act 1980, that the wishes and feelings of all children should be ascertained in relation to any legal proceedings which involve them, public or private. For a number of reasons it is not always easy to find out what children ‘wish and feel’ especially in relation to contact with a violent father: 

· The child is being asked to talk about a sensitive family secret, possibly for the first time.

· For children who have been traumatised, there may be difficulties (or avoidance
) in disclosing thoughts and feelings about traumatic events that have occurred.

· There may be fear that full disclosure of the abuse which has taken place could result in their own removal from the home.

· The power dynamics within the family often results in women and children agreeing to almost anything, including contact, if they think this means they can avoid further violence.

· Unknown to others, the child may also have been abused by the father and fear of reprisals may inhibit a child’s ability to disclose their true feelings about contact.

Responding to risk and arranging ‘safe’ contact

Refuge recommends that a mandatory risk assessment
 and a comprehensive assessment of the impact domestic violence has had on the child should occur prior to a court decision and that:

· Professionals working in or for the court system should have comprehensive training in, and a thorough knowledge and understanding of, the ways domestic violence can impact upon a woman and her children. As the need to build a trusting relationship with the child is crucial, assessments of children should take place over time.

· Assessments should be carried out by appropriately trained child focused professionals. 

· Cases should be monitored as they proceed through the court system by a multi-disciplinary group (involving representatives from refuges and or advocates for abused women). 

· Professionals should be particularly aware of ‘safety’ issues. Research shows that during the months following separation, a woman (and her children) is at increased risk of death or physical injury from her ex-partner. In such circumstances, alternative forms of contact e.g. videotaped messages or letters to a neutral address (such as the court) should be considered viable alternatives to face to face meetings.

· Where contact is desired by the child and recommended by the court it should be arranged in a ‘safe’ manner. It should be supervised in a centre with a high adult to child ratio. For non-English speaking families, interpreters should be available to monitor communication between father and children. Appropriate safety procedures should be in place to protect women from assault, threats or from being apprehended before or followed after, contact has taken place.
· If the contact progresses to unsupervised status, it should be closely monitored with a view to withdrawal, if any threat is made and or distress is shown by the woman or child.

· Where contact is supervised by a family member, this should not be the mother if she has been abused by the father. Use of paternal relatives may also result in continuation of the abuse or exacerbate an already acrimonious situation
.
· Professionals employed to ascertain the wishes and feelings of children should be aware of the impact of domestic violence on a child’s well being and the conflict that can arise between what a child wants and what is in their best interest. It does not seem appropriate to presume that contact with a violent father is always in the best interest of the child.  
Contact centres

In circumstances where contact must be supervised, in order to be safe for the child, it is important that supervision is adequate, that safety is considered when children and the residential parent are travelling to/from the centre and that staff are available to supervise contact between parents and children for whom English is not a first language. Staff should be fully trained in domestic violence awareness, child protection and risk assessment. 

Non-compliance and enforcement

(84) Courts have powerful provisions available to them to enforce court orders, including fines, imprisonment and reversal of resident so that a parent, perhaps one whose contact is being frustrated, instead becomes the resident parent. …(85) Reform is needed and legislation is proposed to provide a fuller range of enforcement provisions along the lines of those recommended by the CASC Making Contact Work report.

Unless we get the screening process right and combine this with on-going monitoring which offers frequent opportunity for disclosures of abuse to be made (by adults and by children,) women may find themselves facing legal consequences for non-compliance with contact orders which in reality, place them and or their children in danger. Rather than moving directly towards measures to enforce contact, it seems important to explore reasons why contact has broken down, one of which may be renewed violence, threats of violence, psychological abuse etc. On-going monitoring of high risk cases (those involving violence and abuse) should be integral to the contact process. Refuge would also suggest that abusers should be channelled into education programmes to learn about the impact their behaviour has had upon their children and that this should be a condition of contact agreements in high-risk cases.

Consistency of orders

(50) It will be important…that order of the family courts take account of and are consistent with the findings and orders of other courts for example the existence of a non-molestation order. Inconsistency between rulings can make life extremely difficult for both parents for obvious reasons. 

Refuge is in agreement with this principle but suggests there should be a clear understanding that safety is the priority for both child and non-abusing parent and that orders for protection should over-ride orders permitting unsafe contact. In Northern Ireland, the courts must consider whether a child has been or continues to be at risk from a person who both applies for contact and is the subject of a non-molestation order. In New Zealand a protection order made under the Domestic Violence Act 1995 automatically includes the applicant’s children as protected persons, though in practice inclusion does not necessarily result in a denial of contact if this can be safely arranged
 and there is another order or written agreement which permits contact. 
Shared parenting

Refuge supports the equal involvement of both parents in family life, indeed we campaign for gender equality in all areas. But we agree with the government’s rejection of 50/50 parenting believing it is not in a child’s best interests to divide them up along with the record collection after a relationship is over. All the evidence indicates that children, especially very young children, require consistency and the sense of security this brings in order to thrive and achieve their potential.

Summary

Refuge is very encouraged by the efforts government is making to ensure the protection of vulnerable women and children and is pleased to be involved in this process.  Refuge looks forward to further conversations with both the DCA and the DfES in the future.

- ENDS -

� This is the case in New Zealand The US has a Model Code (1993) with a rebuttable presumption that  it is not in a child’s best interest to be placed in the custody of a perpetrator of domestic violence. Contact is only granted where this is safe for the child and the non-abusing parent. Access to information about the child, such as medical and school records may even be denied if this information could be used to locate the custodial parent.


� An evaluation carried out by the NZ Ministry of Justice (1999) found that in the 12% of cases where the custodial parent supervised informal contact, children often witnessed abuse; 4% of non-custodial parents were reported to have abused their children during this type of contact. Where contact was formally supervised at a centre, custodial parents ‘commonly reported’ experiencing abuse/harassment in the centre car park from their ex-partners; around 50% of custodial parents also highlighted concerns about neglect and abuse of their child during unsupervised informal contact arrangements. All of these families (n73) had been granted protection orders which included protection of  children.


� Women’s Aid website


� Friend, J (1998) Responding to violence against women: a specialist's role'. Editorial, Hospital Medicine, 59(9)


� Websdale N. (1999) Understanding Domestic Homicide


� Jaffe, P. Zerwer, M. & Poisson, S. (2003) Access Denied. The Barriers of Violence and Poverty for Abused Women and their Children After Separation.


� Into the Mainstream. (DOH 2003)


� - NSPCC (1997) found a 55% overlap; Farmer and Owen (1995) found 52% overlap.


� Jaffe  et-al (1990) The Children of Battered Women


� Saunders, H & Barron, J. (2003)  Failure to Protect? Women’s Aid Federation of England.


� Jaffe, Zerwer and Poisson. (2003) Access Denied. The Barriers of Violence and Poverty for Abused Women and their Children After Separation.





�  In Canada the Criminal Code was amended in 1996 to permit the use of alternative measures (including restorative justice) for adult offenders; domestic violence cases were excluded in all but 3 jurisdictions (Final Report of the ad-hoc federal-Provincial-territorial Working Group Reviewing Spousal Abuse Policies and legislation. Canada 2003)


�Stephen Hooper and Ruth Busch (1996) Domestic Violence and Restorative Justice Initiatives: The risks of a new Panacea.


� Chetwin A , et-al (1999) The Domestic Violence Legislation and Child Access in New Zealand.





� Jaffe, P. Zerwer, M. & Poisson, S. (2003) Access Denied. The Barriers of Violence and Poverty for Abused Women and their Children After Separation. 





�Saunders, H & Barron, J. (2003)  Failure to Protect? Women’s Aid Federation of England.


� Section 16B(6):


Notwithstanding subsection (2) of this section, where, in any proceedings to which this section applies,


the Court is unable to determine, on the basis of the evidence presented to it by or on behalf of the parties to the proceedings, whether or not the allegation of violence is proved; but


the Court is satisfied that there is a real risk to the safety of the child, the Court may make such order under this section as it thinks fit in order to protect the child.





� Children act 1989


� Avoidance is a symptom of posttraumatic stress


� Domestic violence is a risk. What we know is that it increases in frequency and severity and the best possible risk marker for future domestic violence is the existence of past/current domestic violence Walby S.  Myhill, A  (2000) Reducing Domestic Violence ...What works?  Assessing and Managing Risk of Domestic Violence  


� Evaluation of NZ legislation on contact found that when extended family provided supervision within an informal context, children benefited from these relationships. “Despite this, children were not always emotionally safe when access was supervised by extended family. Problems reported were the non-custodial parent using the child to pass abusive messages to the custodial parent; the non-custodial parent’s family harassed the custodial parent. Chetwin A et-al (1999) The Domestic Violence Legislation and Child Access in New Zealand.


�Section 16(B) of the Guardianship Act New Zealand
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