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THE DRAFT CHILDREN (CONTACT) AND ADOPTION BILL (2005)
Refuge submission 28 June 2005 – House of Lords (second reading)
1. Introduction
1.1. Refuge acknowledges many of the positive legislative changes brought about by government during the past two years. Most notably the Domestic Violence Crimes and Victims Act (2004) which strengthened legislation and provided a strong message to perpetrators and to society that domestic violence is both unacceptable and criminal. Refuge also acknowledges the many positive initiatives relating to children which developed during the same period. Refuge is concerned however, that legislative change in respect of family law and child protection should act to reinforce the messages and powers available under the Domestic Violence Crimes and Victims Act and should not act to undermine the progress which has been hard won by dedicated politicians, professionals, activists and others.
1.2. Refuge was disappointed that during the passage of the Domestic Violence Crimes and Victims Bill through parliament, legislative change to ensure safe contact was rejected despite solid and persuasive arguments by some of its own members and the sustained efforts of voluntary groups with decades of expertise in working with women and children affected by domestic violence.

1.3. The government assured us then and indeed now in the Children and Adoption Bill (2005), that contact will only take place if it is safe and in the child’s best interest to do so. Yet despite change in some areas
, it is Refuge’s view that existing and proposed measures to ensure safety for victims of domestic violence remain dangerously insufficient. The new measures, (particularly regarding compliance and enforcement) outlined in the Children and Adoption Bill (2005), represent additional and even greater risks for those who have been abused within the home.
1.4. Refuge is concerned that the general thrust of Part 1 of the bill is not, as we would have hoped, to ensure and monitor the safety and well being of all parties in relation to contact, rather it is to ensure and monitor compliance with contact orders and impose penalties for any breach. Refuge is concerned that in the absence of stringent risk assessment and monitoring for safety, this legislation might result in unwarranted punishment rather than much needed protection for abused women and children.

2. Domestic violence and the Draft Children (contact) and Adoption Bill (2005)
2.1. The risks
· Attempts to leave a violent partner, with children, is one of the most significant factors associated with severe domestic violence and death

· Research has shown that the emotional and behavioural problems of children exposed to domestic violence are associated with their relationship with their father. The more fear and anxiety the greater the problems; the longer children are away from a violent father the greater the improvement in adjustment

2.2. The reality
· 29 children have been killed during contact visits (5 of which were court ordered) in England and Wales during the past 10 years

· 2 women are killed every week in England and Wales by a current or former partner

· 2003 saw a rise of more than 9% in the numbers of contact orders made, whilst the number refused remained static at less than 1%

· Research shows that children are forced against their will to attend contact visits with a father of whom they are afraid, including fathers who are schedule 1 offenders

· The government’s own statistics reveal that in 35% of contact applications there were concerns about domestic violence or direct risk to a child 

· Supervised contact between domestic violence perpetrators does not always protect children from harm. Research in New Zealand found that 4% of non-residential parents abused their children during supervised informal contact and 12% of residential parents reported being abused during this form of contact

2.3         In view of these stark facts it is difficult to understand why the government chooses to   


 legislate to enforce compliance with contact rather than legislate to ensure safety. 

2.4.
In New Zealand, it took the murder of 3 children to focus the nation’s mind on the serious risks for children during court ordered contact with domestic violence perpetrators and to create new legislation prioritising safety. Since 1968 New Zealand has implemented a rebuttable presumption of ‘safe contact’ which operates in tandem with a mandatory risk assessment
. In practice this means that contact is not granted unless it can be shown to be safe for all parties.
2.5. 
In the US there is a Model Code (1993) with a rebuttable presumption that it is not in a child’s best interest to be placed in the custody of a perpetrator of domestic violence. Contact is only granted where this is safe for the child and the non-abusing parent. Access to information about the child, such as medical and school records, may even be denied if this information could be used to locate the residential parent. 
2.6.
Refuge considers it essential to create a legal duty which ensures contact is safe for all parties – a legal duty which first and foremost places victims and their protection and safety at the centre of decision making about them, respecting their human rights to be safe within their own homes; Refuge believes the new Children and Adoption Bill represents one more missed opportunity to do just that.
3. 
The Draft Children (contact) and Adoption Bill (2005)
3.1.
Part 1 of the Bill proposes to give courts greater powers to enforce contact arrangements and to impose a broader range of sanctions upon those who fail to comply. And whilst many of the measures are preferable to previous sanctions, such as imprisonment, moving straight to enforcement without first having established and evaluated systems to assess for risk and to ensure safety seems unjust. 
3.2.
Subsection 11A Contact Activities and Directions
11A (5) states that activities that might be required include:
a) Programmes, classes and counselling or guidance sessions of a kind that may assist a person as regards establishing maintaining or improving contact with a child.
b) Sessions in which information or advice is given as regards making or operating arrangements for contact with a child, including making arrangements by means of mediation.
3.3 Refuge suggests that the primary educative and remedial need for domestic violence perpetrators is to address their abusive behaviour rather than their parenting skill. 
3.4.
Refuge would strongly recommend 
· Making attendance at a perpetrator’s programme or series of individual meetings where the impacts of violence/abuse upon children are discussed, a precondition of contact. Refuge would also urge the courts to exercise caution regarding the degree of ‘change’ expected from attendance at such programmes. 

3.5.
Furthermore, it is Refuge’s view that making ‘arrangements by means of mediation’ are not appropriate in cases of domestic violence. The power and control which abusers have over their partners is likely to manifest, overtly or covertly during this process and jeopardise the chances of making satisfactory arrangements for children. It might even place the non-abusing parent in danger. 

3.6.
Refuge would recommend 
· Exemptions from mediation meetings of any type or duration where one of the parties has suffered domestic violence.

3.7.
Refuge is pleased to read under:
11A (8) 
In considering whether to make a contact activity direction, the welfare of the child

concerned is to be the court’s paramount consideration.
3.8.
But Refuge is concerned that a mandatory risk assessment, or an assessment of the impact of any abuse, in addition to the welfare checklist (Children Act 1989), is not considered necessary in determining that welfare. Both research and professional practice indicate that the welfare checklist has generally been inadequate in assessing the impacts of domestic violence and abuse in children.

3.9. Refuge would recommend:
· The use of a mandatory risk assessment and an assessment of the impact of abuse when considering the welfare of child and any decisions which involve them.
· That separate representation for children in private law cases should be automatic and work in tandem with the use of child specialists such as guardians, family reporters and domestic violence experts
. Currently, separate representation for children who are the subject of private family law proceedings such as contact and residence is rare. Refuge suggests there should be a balance between providing children with the necessary legal support so their views are placed before the court and placing too much responsibility upon children for being the ‘decision maker’ in matters of contact and residence. 

3.10.
Contact Activity Further Provisions

11(D) 
A contact order, or an order varying a contact order, made in any proceedings may not impose a contact activity condition on any individual if —

(b)  
The contact order, or the contact order as varied, provides for a person and the child to have no contact.
3.11.
This clause appears to prevent the courts from being able to issue an order which makes contact with a child conditional on completion of a course of intervention. Refuge suggests there will be cases where the courts may wish to wait until the parent seeking contact has undergone a course of treatment or training before they are happy to make even a supervised contact order.  Completion of a contact activity prior to contact taking place is likely to be appropriate in circumstances where the courts wish to see measurable change in a parent’s attitudes and behaviour, such as ceasing to expose children to violent and abusive acts. 

3.12 Refuge recommends:
· The inclusion of a clause which allows for contact to be made conditional on a course of intervention and measurable evidence of changed attitudes and behaviour. 

3.13.
Contact activity directions and conditions:

11.E (5) Before making such a direction (or such an order), the court must obtain and consider

information about the individual who would be subject to the direction (or the condition) and the likely effect of the direction (or the condition) on him.
        6)
 Information about the likely effect of the direction (or the condition) may, in particular,

include information as to:
a) Any conflict with the individual’s religious beliefs;

b) Any interference with the times (if any) at which he normally works or attends an educational establishment.
3.14 Refuge would recommend including, as a prerequisite to making a direction or imposing a    

            condition:
· Any assessment findings in relation to risk/safety affecting the individual
· Any assessment findings regarding the impact of domestic violence and abuse on the individual and any children 
3.15.
Contact activity directions and conditions: financial assistance
11F(1) 
The appropriate person may by regulations make provision authorising the appropriate

person to make payments to assist prescribed individuals in paying charges or fees imposed by persons providing specified activities.
Refuge is pleased that financial assistance may be available to prescribed individuals who are directed by the courts to engage in contact activities, but regrets that this will not be available to all. 

3.16.
Contact activity directions and conditions: monitoring
11G(2) 
The court may on making the direction (or imposing the condition) ask an officer of the

Service or a Welsh family proceedings officer:
(a)To monitor, or arrange for the monitoring of, the individual’s compliance with the direction (or the condition);

(b) To report to the court on any failure by the individual to comply with the direction (or the condition).
3.17. 
Refuge recommends that:
· Monitoring for safety, rather than compliance, should be the first priority
3.18.
And that officers of the court should operate according to clear protocols which require them to assess and report on the reasons contact has broken down, being particularly alert to the possibility that in circumstances of domestic violence the reason may be new or renewed violence, threats of violence or other abuse.  

3.19.
11J Enforcement orders: making
(2) If the court is satisfied beyond reasonable doubt that a person has failed to comply with the contact order, it may make an order (an “enforcement order”) imposing on the person an unpaid work requirement.
3.20.
Refuge is concerned that this clause has the potential to place victims of domestic violence on a par with criminals who are directed to undertake unpaid work in recompense for their crimes. Refuge believes that without the safeguards afforded by a legal definition of domestic violence, a legal presumption of safe contact, a mandatory risk assessment, recurrent screening and monitoring for safety, implemented through training, domestic violence victims could fall through the net and face increasingly serious legal consequences as they struggle to protect themselves and their children from contact with an abuser.
(3) But the court may not make an enforcement order if it is satisfied that the person had a reasonable excuse for failing to comply with the contact order.
(4) The burden of proof as to the matter mentioned in subsection (3) lies on the person claiming to have had a reasonable excuse, and the standard of proof is the balance of probabilities.

3.21.
Refuge recommends:
· That ‘reasonable excuse’ should include experiences of domestic violence and this should be explicit on the face of the bill. 
3.22.
The government also recognises the need for a ‘more explicit signal’ in this regard
. Yet in the absence of a legal definition of domestic violence and appropriate training for those working within and for the courts, the possibility exists that women and children will not always be protected from violent and abusive ex-partners. 
3.23.
Domestic violence is an issue about which most people have a view, and many myths and misinformation about the subject abound. In recognition of this problem, the government mounted a campaign to increase public awareness of the facts and to encourage victims to seek support
. Professionals in and outside the court system are as likely as anyone to hold erroneous beliefs or negative attitudes about domestic violence and to exercise these views through their working practices. Unfortunately training to rectify this problem remains patchy and it is therefore unsurprising that Refuge continues to hear of instances where the courts have failed to recognise or take account of the complex nature of domestic violence and its impact on victims.

3.24.
Refuge believes it is important that screening tools and processes are in place to enable those working in and for the courts to accurately identify domestic violence and differentiate it from general relationship breakdown or relationships characterised by conflict. Identifying individuals at risk and ensuring safety is crucial but this is not always easy, with difficulties to overcome for both professional and client. 

3.25.
For the client, shame or fear might prevent disclosure of domestic violence during the screening process. Another possibility is that the client has been so worn down by years of psychological abuse and her reality so distorted, that she does not recognise her experiences as abusive
. Blaming the victim, denying responsibility, minimising the abuse, making excuses and distorting reality is behaviour typical of domestic violence perpetrators. Within this context of power, psychological control and oppression it is hardly surprising that many victims begin to also deny, minimise and excuse the abusive behaviour and even blame themselves for ‘angering their partner so much that he is driven’ to hurt them. It is likely that patterns of blame and denial will emerge during screening or assessment and there is a danger that professionals might accept initial statements at face value.
3.26.
Identifying oneself as a victim of domestic violence is often a process which takes time. Identifying domestic violence victims takes skill on the part of the professional, use of an accurate working definition of domestic violence
 and an understanding of the impact of abuse on victims. Furthermore, a system which is suspicious of domestic violence allegations can pose particular difficulties for victims as it appears to mirror the abuser’s behaviour by minimising and denying the victims experiences, implying she is exaggerating, lying or mistaken. Proper training is required to ensure the right questions are asked and responses are properly understood.
3.27.
Refuge recommends that:
· Interviews with victims and perpetrators should be conducted on several occasions and where possible, information should be supplemented with information from other sources in order to properly explore the ‘nature’ of the relationship, the impact on any victims and to assess current and future risk.

3.28.
Refuge would further recommend the systematic use of and comprehensive training to implement:
· A legal definition of domestic violence similar to that used in the New Zealand Domestic Violence Act (1995)
· Screening and routine enquiry for domestic violence and abuse which allow victims time to disclose their experiences in an atmosphere of safety 

(5) 
The court may make an enforcement order in relation to the contact order only on the application of:
(b) 
A person named in the contact order as having (or as not being allowed to have) contact

with the child concerned;
(9) 
Nothing in this section prevents a court from making more than one enforcement

order in relation to the same person on the same occasion.

3.29.
Refuge believes care must be taken to ensure that such orders do not become one more weapon in the armoury of an abuser to further intimidate and control his victims, heaping stress upon stress until she buckles and agrees to his demands. 

3.30.
Enforcement orders: making
11L (3)  Before making an enforcement order as regards a person in breach of a contact order, the

court must obtain and consider information about the person and the likely effect of the enforcement order on him. 
      (4) 
Information about the likely effect of the enforcement order may, in particular, include

information as to:

(a) Any conflict with the person’s religious beliefs;

(b) Any interference with the times (if any) at which he normally works or attends an

educational establishment.

3.31 .      Refuge would also suggest considering information as to:
· Any conflict with the person’s cultural practices,

· Any change in circumstances including risk of harm to the person, their child(ren) or other family members from the non-residential partner or his associates.
(7) 
In making an enforcement order in relation to a contact order, a court must take into

account the welfare of the child who is the subject of the contact order.
3.32.
It is positive that the court must take into account the welfare of the child when making an order for enforcement and Refuge is pleased to see this direction remains on the face of the bill. Refuge is concerned however that consequences for breach of a contact order take precedence over the welfare of the child, thereby compromising the paramountcy principle at the heart of the Children Act.  Consequences for breach which may involve committal to prison or transfer of a residence order, are likely to cause immense distress to a child and so Refuge recommends that:
· The paramountcy principle should take precedence in any decisions made, including breach of an order.
3.33.
 Provision as to family assistance orders

(4A)
 If the court makes a family assistance order with respect to a child and the order is to be in force at the same time as a contact order made with respect to the child, the family assistance order may direct the officer concerned to give advice and assistance as regards establishing, improving and maintaining contact to such of the persons named in the order as may be specified in the order.”
3.34
It is positive that government have included the use of family assistance orders on the face of the bill to aid families with regard to contact arrangements. Refuge would suggest however, that rather than focusing entirely on establishing, improving and maintaining contact, family assistance orders might also include a component requiring monitoring for the safety and well being of all parties.

3.35.
Schedule 1 — Enforcement orders 

Part 1 — Unpaid work requirement 

 
(5) 
Section 217 (requirement to avoid conflict with religious beliefs, etc) is omitted. 
3.36.
Refuge recommends that this clause remains. It is vitally important that individuals are not required to engage in work which would conflict with their religious beliefs or their cultural practices.

Additional areas of concern
3.37.
Co-ordination and integration of criminal, civil and family proceedings

Refuge recommends that the court must have regard to any other orders in place with respect to the family, such as restraining orders
. 
3.38.
The current situation is that family courts and criminal courts are likely to find their orders at variance. This has the potential to create confusion for the police, the applicant and the recipient and to result in dangerous, possibly lethal consequences. In cases where contact or residence is in dispute and criminal proceedings are concurrently brought against the perpetrator, the family court (ignorant of any serious risk to the woman and her children) may well direct unsupervised contact and in the worst cases, even grant a residence order to a violent father. In circumstances where the risk is known, this can often be minimised or ignored by the courts. 

3.39.
Refuge is aware of several instances where women have been involved in simultaneous civil proceedings for non-molestation orders, family proceedings for contact and criminal proceedings where they have been a victim of domestic violence. Thus, women who have been granted non-molestation orders can find themselves in the untenable position of being forced to take their children to the perpetrator for contact visits or face the consequences of contempt, even when children express reluctance or refuse to attend contact. When the system fails to protect women and children in this way, many say they feel further abused by those they have turned to for help. Refuge suggests that orders for protection should over-ride orders permitting unsafe contact.
3.40 Refuge recommends that when putting these provisions in place there are:

· Clear mechanisms to ensure different orders of this type work together, rather than in opposition, with safety for children at the centre of all decisions.

· Criminal and civil courts have effective systems for sharing information. 

· Courts are required to seek out immediately, existing and or prior orders against the defendant. The existence of a register of civil orders would be useful in this respect.
· Where a non-molestation order which includes a child is already in place, contact should be either refused or if granted, supervised following an appropriate contact activity such as attendance at a domestic violence perpetrators programme.
· Where a non-molestation order is issued to the residential parent after a contact order has already been granted, the court should review the contact order with a view to suspension if risk cannot be safely managed.
3.41
A secure and long-term national domestic violence strategy

Refuge believes that in addition to appropriate legal processes, domestic violence victims need specialist services, information and resources. Prevention, particularly strategies which are embedded within programmes for the very young (and for young parents) is also crucial to eliminate violence in the long term. Refuge suggests that integration of these key elements within an appropriately resourced sustainable national strategy (which works in tandem with effective co-ordination at a local level) would ensure that high quality specialist services/programmes are available to all across England and Wales. In the absence of such an approach, Refuge believes the current pattern of service development, where ad hoc services spring up and then close down as funding evaporates, will continue, leaving many victims facing an inconsistent response from services and the legal system.

4.
Summary of Recommendations

1. A centrally driven and appropriately funded national strategy on domestic violence. This would ensure that domestic violence victims across the country received the same high quality service both within and outside the court system. It would also ensure a consistent and appropriate response to perpetrators.

2. A legal definition of domestic violence.
3. Appropriate domestic violence training for all professionals and mandatory training for professionals working in and for the courts.

4. Legislation in favour of a presumption of safe contact at the earliest opportunity.

5. Appropriate policies and procedures that prioritise and ensure safety for children and non-abusing parents with regard to contact and residence including:

· A mandatory risk assessment in cases where domestic violence is a known or suspected factor 

· Clear protocols to ensure contact is safe

· Thorough and on-going routine enquiry for domestic violence prior to and during the process of contact

· That current and past experience of domestic violence is recognised as a ‘reasonable excuse’ for failing to comply with contact orders

· Officers of the court must have a duty to investigate why contact has broken down, being particularly alert to new or renewed violence or abuse perpetrated against the residential parent or the child

· Ascertaining the wishes and feelings of children in relation to decisions which concern them

· An effective, comprehensive assessment of the impacts of abuse where a child has been exposed to domestic violence. 

· The development of effective assessment protocols for infants and pre-schoolers exposed to domestic violence

· That the child’s welfare remains paramount in all proceedings which involve them, including breach of orders

· A balance between minimising delay in resolving matters concerning children and allowing sufficient time to ensure that effective assessment and investigations are undertaken
· Automatic separate representation for children exposed to domestic violence in private law proceedings and the use of domestic violence experts and other specialists to assist the court.

· The development of protocols to ensure consistency between orders and appropriate communication across civil, criminal and family jurisdictions, placing safety for victims at the centre of decision making

· The premise that orders for protection should over-ride orders permitting unsafe contact
· Clear policies regarding confidentiality and disclosure of information about domestic violence victims. 

· Assessment of and protection for the non-abusing parent.

· Routine exemptions from mediation, joint meetings, parenting planning, in-court conciliation and family resolution projects in circumstances where domestic violence or child abuse is a risk

· Prior attendance at a group/individual therapy for perpetrators of domestic violence (focusing on the effects of domestic violence/abuse on children) should be a precondition of contact agreements in all high-risk cases.
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� Research has shown that only 17% of abused women view their experiences as criminal and only 33% agree they are victims of domestic violence. (Johnson H., Bunge, V.P. Prevalence and Consequences of Spousal Assault in Canada. Canadian Journal of Criminology 43, 2001. Cited in Jaffe et-al. Child Custody and Domestic Violence: A Call for Safety and Accountability. 2003) Rather than making false claims, research suggests that domestic violence victims are more likely to minimise, cover-up and deny experiences of abuse. (Jaffe,P., Lemon, K., Possion, S. Child Custody and Domestic Violence: A  Call for Safety and Accountability. 2003)
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