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Children (Contact) and Adoption Bill

Refuge submission to the Joint Committee, March 2005

Contact activities

Section 11C(3) requires the court to consider, before making a direction or imposing a condition, that “the contact activity proposed to be specified is appropriate in the circumstances of the case”. 

Although 11C(7) specifically requires the court to consider information about the likely effect of making a direction and whether it might conflict with the person’s religious beliefs or times of work/study, Refuge would recommend including an additional clause, citing assessment for safety as a prerequisite to making a direction or imposing a condition.

11E refers to the power of the courts to direct parties to attend information meetings, meetings with a counsellor or parenting programmes/classes and other activities designed to deal with contact disputes. 

Refuge suggests that the primary educative and remedial need for domestic violence perpetrators is to address their abusive behaviour rather than their parenting skill. Refuge would strongly recommend making attendance at a perpetrator’s programme or series of individual meetings where the impacts of violence/abuse upon children are discussed, a precondition of contact. Refuge would also urge the courts to exercise caution regarding the degree of ‘change’ expected from attendance at such programmes. 

Facilitating and monitoring contact

11F(5) officers of the court may be asked to monitor compliance with contact orders and orders for enforcement. Refuge believes it is important that officers of the court operate according to clear protocols which first require them to assess the reasons contact has broken down, being alert to the possibility that in circumstances of domestic violence, the reason may be new or renewed violence, threats of violence or other abuse.  

11(G) deals with enforcement orders.

11G(4) makes reference to the possibility of a ‘reasonable excuse’ for failing to comply with a contact order though does not clarify what would be considered ‘reasonable’ in these circumstances. One would hope that threat of violence or fear of the perpetrator would be considered ‘reasonable’ enough to resist contact, however, both research and experience of working with women and children attempting to escape from domestic violence, suggests otherwise. The idea of ‘safe contact’ appears to have seeped into the vocabulary of legislative change, with some asserting supervised contact with a violent man offers appropriate levels of protection from harm but the reality for some is that it does not.

For those who have been severely traumatised by abuse from a partner or father, even returning to them in memory or dreams can trigger psychological and physiological distress sufficient to interfere with daily living. The least we should offer those who have been wounded in this way, is a period of respite during which they can begin to recover from the emotional, psychological and physical harm inflicted they have endured. 

11G(7) Orders for enforcement may be made by the court, or on application by a party to the proceedings. Care must be taken to ensure that such orders do not become one more weapon in the armoury of an abuser to further terrorise and control his victims. 

It is of enormous concern to Refuge and others working to support domestic violence victims, that the government intends to legislate to enforce contact orders, without first legislating to ensure contact will be safe for all involved. Refuge believes such a move to be both dangerous and unjust. Refuge is of the view that one must first establish that contact will be safe before making the decision not to legislate in this direction. Evidence of women and children harmed both psychologically, physically and even fatally, continues to show that safety has not been established within the present system; leaving women and children vulnerable to further harm Refuge believes that a legal presumption of safe contact must precede legal enforcement of contact orders. 

Refuge believes that a clear, accurate and agreed working definition of domestic violence, which incorporates a power and control analysis of abuse and its impact, is essential to identify, appropriately support and protect victims. Systems for assessment of psychological and physical risk must also be an integral part of the process, as should mechanisms for monitoring safety and wellbeing during existing contact arrangements. 
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