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Domestic violence and sentencing guidelines: Select committee submission

1.1 Refuge welcomes the Sentencing Guidelines Council’s intention to review sentencing with regard to offences of domestic violence and is in broad agreement with several of the Council’s recommendations. There are however, a number of proposals with which Refuge has serious concerns and both are outlined in brief below.

Assessing seriousness

2.1 Refuge strongly believes that violence and abuse perpetrated over time within the context of an intimate relationship should, in principle, be considered as more serious than one-off violence perpetrated against a stranger, largely because of the gross breach of trust at the heart of such abuse. 

Aggravating factors

3.1 Refuge agrees that the abuse of trust and of power should be viewed as aggravating factors.

3.2 Whilst Refuge believes that all victims of domestic violence are potentially vulnerable, it too considers that the co-occurrence of additional factors, such as those highlighted by the Council, might increase a victim’s vulnerability. Disability, ill health and or age (e.g. elder abuse and or the associated abuse of any children) are additional factors which Refuge believes should be viewed as aggravating any offence of domestic violence. 

3.3 Refuge agrees that exposing children to domestic violence should be viewed as a particularly aggravating factor. Refuge further believes that the court should be alert to the considerable overlap between abuse of a woman and the abuse of her child by the same perpetrator and the very real risk to both when they are considering imposing either a short custodial or non-custodial sentence upon a perpetrator. Risk assessment is absolutely crucial in such circumstances, as is on going monitoring for safety of all victims, particularly where the perpetrator is to continue to reside in the family home.

3.4 It is broadly accepted by those working in the field, that child contact arrangements are often used by domestic violence perpetrators as a means of further abusing their victims; and this has the potential to negatively impact on children as well as on the residential parent. Refuge would strongly recommend thorough assessment of any children involved, as well as the residential parent, prior to establishing contact arrangements. Close monitoring for physical and psychological safety of victims should be an integral part of any arrangements ordered by the court. If abuse is found to occur, Refuge would support a return to court on two levels: firstly, to the sentencing court, to address the perpetrator’s recurrent abuse and reconsider the previous sentence imposed; secondly to the family court, to reconsider arrangements for contact.

3.5 It is positive that the Council has recognised the negative effects that cumulative abuse can have upon victims and Refuge acknowledges the necessity, in a legal context, that such a history is ‘proven’ and or accepted. As research indicates that women are assaulted on average 35 times before calling the police, and there are few formal records to ‘prove’ that violence occurred, Refuge hopes that ‘proof’ on the balance of probabilities will suffice in such cases.

3.6 Refuge agrees that disobedience with respect of court orders is an aggravating factor.

3.7 Refuge agrees that violence which is so severe it causes a victim to leave home, should be viewed as an aggravating factor. If the victim has children, and they must change school in order to remain safe from further violence, then Refuge believes this should aggravate the offence even further.

Mitigating factors

4.1 
Refuge would agree with the Council, that an offender’s ‘positive good character’ outside the home will be of little relevance in terms of mitigation.  Furthermore, it is difficult to see how one would be able to assert that a domestic violence perpetrator was able to demonstrate ‘positive good character’ within the home. Refuge is also concerned about the Council’s suggestion ‘that positive good character is of greater relevance where the court is satisfied that the offence was an isolated incident’. In Refuge’s experience, single acts of violence are rarely isolated incidents but rather represent the tip of an iceberg, where a victim has been subjected to many other forms of serious abuse. Research also shows that violence escalates in frequency and severity over time and that being hit once is a strong indicator that more violence will follow.

4.2
Refuge is extremely concerned about the Council’s suggestion that the provocative conduct of the victim might be presented as just mitigation in relation to a domestic violence offence. Denying responsibility and blaming the victim is one of the main vehicles by which an abuser maintains psychological power over the abused. Research has shown that only 17% of abused women view their experiences as criminal and around a third agree they are victims of domestic violence. Refuge’s own experience confirms the extent to which abusers are successful in this respect, with many of our residents blaming themselves for the abuse they have suffered and spending years trying to change their own behaviour in order to avoid being hit or humiliated. It would be a great pity if the criminal justice system reinforced the negative messages of the abuser and blamed the victim for provoking the violence she has suffered.

Other factors influencing sentence

5.1 Refuge is very much in favour of ascertaining the wishes and views of service users in     general, but believes this to be a potentially dangerous and counter-productive practice when applied to domestic violence victims. The Council rightly states that it must be confident that any wishes (as expressed by the victim) are genuine and presumably not coerced. Refuge would suggest that one must be more than confident, one must be convinced beyond doubt, on the basis of thorough assessment with both victim and perpetrator, that any reduction in sentence is both appropriate and safe. Refuge would go further however and suggest that any sentencing decisions should be made solely on the basis of the offence committed and not on the basis of victim’s wishes.

5.2 The council highlights the interests of children as relevant when considering whether to impose a sentence that enables the continuation of the relationship between the victim and the offender. Refuge agrees that the interests of children are extremely important, particularly with regard to protecting them and the non-abusing parent from any further harm. Refuge believes that direct assessments with children, in order to obtain their views and to explore the potential impact domestic violence might have had upon their attitudes, behaviour and development is essential to any ethical decision making process. Children must not however, be made to feel they are central to any decisions that might be made in relation to their father and the sentencing process in particular. Refuge is strongly of the opinion that the courts must make those decisions, purely on the basis of the offence committed, without recourse to the views of any victims. 
Factors to take into Consideration

6.1 Refuge is most concerned by the Council’s proposals to divert an offender from custody in       circumstances where ‘the preservation of the relationship is an important consideration’ and ‘where the offender shows genuine signs of remorse and wishes to address his/her behaviour’. In addressing the first of these factors, Refuge believes that diversions from custody, downgrading of charges or reductions in sentences based on the relationship between the victim and the perpetrator, are unacceptable and out of step with the Government’s emphasis on bring perpetrators to justice more generally. If an offence warrants a custodial sentence, then this should be imposed, regardless of the nature of the relationship after the offence. In addressing the second factor, Refuge believes that signs of remorse are common place amongst domestic violence perpetrators, and indeed amongst many offenders who are about to receive a custodial sentence. But more seriously, Refuge strongly believes that signs of remorse are grossly insufficient to warrant reducing a custodial sentence to a ‘rehabilitation’ order, with a requirement that the offender attends a domestic violence programme. Refuge would urge courts to always carry out a validated risk assessment of the offender’s dangerousness and threat to the victim, prior to imposing a sentence which allows him to escape custody. Refuge would also recommend conducting a thorough assessment of the offender’s suitability for specialist domestic violence intervention, including his motivation and capacity to change, prior to proposing he attend a perpetrators programme.  

Refuge also has concerns about the effectiveness of perpetrator’s programmes, in particular anger management courses, for domestic violence offenders.  There is no evidence to suggest that these programmes reduce violent behaviour in the long term.  Indeed, prison managers have recently scaled down anger management courses and the Home Office now recognises that sending violent criminals on anger management courses is considered wholly inappropriate for those involved in “instrumental violence” – premeditated and purposeful acts of violence – on the grounds that the courses “have the potential to equip the offender with additional control mechanisms and increase his/her capacity to manipulate a situation to their advantage and power”.  Many practitioners who work with perpetrators of domestic violence in Canada and North America also believe that such courses can be counter-productive.  

The provision of parallel programmes for women and children, as well as strict monitoring for safety should run in conjunction with any programmes that may - in spite of our concerns - be developed for perpetrators. Refuge also suggests that any further incidents of violence or non-compliance with group processes, should occasion a return to court, together with the strong likelihood that a custodial sentence would then be imposed.
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