1.1 1.1
During the past two years, Refuge has made representations to the Law Commission in its response to Partial Defences to Murder, to the Law Commission’s Provisional Conclusions and to the consultation paper on Sentencing of Manslaughter by Reason of Provocation.  

1.2 In these responses, Refuge has advocated for 

· abolition of the mandatory life sentence (recognising the value of allowing judges discretion in sentencing)
· abolition of the partial defence of provocation 
· reform of the partial defence of diminished responsibility 
· reform of the defence of self-defence
· Refuge has also been supportive of a possible new partial defence of self-defence which allows for the use of excessive and or pre-emptive force.
1.3
The current consultation deals with more wide ranging issues in relation to homicide. Issues of concern are outlined briefly below. 

Familial homicide.

1.4
Refuge believes the offence of familial homicide
 is at odds with the logic inherent within the Commission’s ‘ladder approach’ to categorising homicide offences. At the heart of this logic is the principle that an ‘intention to kill’ or complicity with one who intended to kill, would attract the most severe penalties. Yet a conviction for familial homicide can be passed on the basis of silence at trial or on the basis that an individual was negligent in acting to prevent a death they ought to have foreseen. Members of the household who are under the age of 16 can escape liability for ‘allowing’ the death of a child or vulnerable adult by virtue of their immaturity, but this exemption does not apply to under 16’s who are parents of  a child who has died. 

1.5
The government has given assurances that in circumstances of domestic violence,  the impacts of this abuse upon defendants would be considered when determining whether they had or had not taken ‘reasonable steps’ to prevent the death of a child or vulnerable adult. So far there have been three cases of familial homicide in England and Wales (one conviction
 and two charges
 at the time of writing) all involving young women whose partners were either convicted of, or charged with the murder of their babies. At this point, we do not have any information about the presence of domestic violence within these relationships. Refuge hopes that the issue of domestic violence will be fully explored during the trials of these women and if found, that expert evidence will be offered in order to explain perplexing victim behaviour (such as why an abused woman might stay with an abuser whilst knowing the risks to her child) to the jury. Refuge intends to follow these cases very closely. 

1.6
Refuge is not suggesting that domestic violence victims or teenage parents do not have a responsibility to protect their children, simply that they should only be charged with an offence of homicide if it can be shown that they either acted intentionally to bring about the death, they were complicit in a killing they believed was highly likely to occur or that they deliberately ignored the risk of harm to their child. 

The Age of Criminal Responsibility
1.7
Refuge welcomes the Commission’s recognition that ‘developmental immaturity’ can have the effect of diminishing responsibility
 for criminal behaviour but is disappointed the Commission has not taken this perspective further and suggested a review of the age of criminal responsibility. In discussing children who kill, the Commission state that “the vast majority of those convicted of murder will, like adult murderers, serve a minimum of ten years in prison before being released on licence”. It seems inconceivable that young children are incarcerated for such long periods given the significant and long-term impacts this experience must inevitably have upon their emotional and social development. The International Committee on the Rights of the Child has consistently criticised countries, including the UK, where the minimum age of criminal responsibility is 10 or below. Refuge strongly advocates raising the age of criminal responsibility in line with other European countries, where it generally falls between 13-16 years. 

Self Defence
1.8
During the course of responding to the Commission’s consultations on the partial defence of provocation, Refuge has advocated for the reform of self-defence
, believing this to be the primary motivation and context in which, most abused women kill. Yet in practice, running a full defence of self-defence can be a risky option, as some abused women are likely to have used excessive force and or planned the assault which led to their partner’s death. As a result, defence teams often decide to run the partial defence of diminished responsibility and or provocation, explaining how the psychological impacts of the abuse and or the slow burn of persistent provocation led the defendant to kill. Whilst this has had the effect of reducing murder to manslaughter, conceptualising women who kill in these terms, might not always reflect the motivation and rationale for the killing. 

1.9
Many abused women who kill, do so out of fear (not in anger because they have been pushed to the limit nor because they have lost the balance of their mind) and an honest belief this is the only way to preserve their own lives and those of their children. Statistics show that 72% of women are killed by a known male, 46% by a partner or ex-partner
, mostly at the point of leaving or after separation and often in the context of disputes about child custody. These figures highlight the very real danger facing abused women and give support to the view that women who kill violent partners often do so out of reasonable and justified fear - in self-defence and this is the defence that should be available to them
. Refuge welcomes the additional clause within the partial defence of provocation which allows for the excessive use of force in self-defence and this is discussed further below, nevertheless Refuge remains disappointed that the Commission has not decided to review the full defence of self-defence at this time.

Diminished Responsibility

1.10     Many abused women suffer serious negative psychological outcomes as a result of their experiences, but not all of these women will satisfy the criteria necessary for diagnosis of a psychiatric syndrome such as depression, anxiety or posttraumatic stress disorder, the lack of which can affect their chances of successfully running a partial defence of diminished responsibility. Refuge believes that the use of an exclusively medical or psychiatric model to ‘understand’ the complex ways in which abuse suffered within an intimate relationship can affect an individual, dismisses much that is of relevance. In previous responses to the Commission, Refuge has proposed that the partial defence of diminished responsibility is revised to allow exploration of the defendant’s state of mind from a broader, less medical perspective, taking into account the psychological impacts of abuse (as well as social/cultural factors) which affect  behaviour, but do not fit within a formal psychiatric syndrome. This is not out of step with the way in which understanding and ‘assessment’ of those exposed to domestic violence, particularly children, has developed within the field of psychology. For many years, there has been a lack of developmentally appropriate tools to measure the impacts of trauma in young children, as well as the impacts of domestic violence in children more generally. Psychological assessments of these children using generic measures of social and emotional adjustment often fail to capture the specific impacts of domestic violence or the presence of trauma but this does not mean the violence has been without effect, it simply means we are asking the wrong questions.  Refuge urges the Commission to revise its definition of diminished responsibility so that it can properly take into account the behaviour of an abused woman from a broader, yet equally relevant psychological perspective.  

The Proposals: Concerns in Brief

The new structure

1.11     Refuge agrees that the offence of manslaughter has become too broad, capturing as it does, a range of individuals whose culpability for killing varies widely.  The ladder principle, which focuses on an intention to kill as the pivotal factor on which conviction for first degree murder and the mandatory life sentence hinge, is also welcomed. Nevertheless, it is of concern that under the proposed new structure, a proportion of those currently convicted of manslaughter will be ‘upgraded’ to second degree murderers (and face a discretionary life sentence) and Refuge fears that many abused women who kill will be amongst them. The implications of being labelled a murderer (albeit second degree) are likely to impact on how the defendant perceives themselves, how others view them and on the quality of their lives upon release from custody. One wonders whether it will be more difficult for a woman with a conviction for second degree murder (rather than manslaughter) to regain custody of her children upon release or obtain employment? 

Defences

1.12    Refuge is concerned that the full defence of self-defence and the partial defences are only available to first degree murder and that factors such as provocation and diminished responsibility can only be taken into account during sentencing for second degree murder, rather than acting to reduce the offence to manslaughter.  Refuge would strongly recommend reducing second degree murder to manslaughter in deserving cases, or even introducing grades within the manslaughter offence so as to differentiate between degrees of culpability.

PART 10

LIST OF PROVISIONAL PROPOSALS AND CONSULTATION QUESTIONS
THE STRUCTURE OF HOMICIDE OFFENCES

Provisional proposal

10.2 
We provisionally propose that the structure of a reformed law of homicide should comprise three general homicide offences supplemented by specific offences:

(1) “first degree murder” (mandatory life sentence);

(2) “second degree murder” (discretionary life sentence);

(3) manslaughter (fixed term of years maximum sentence); and

(4) specific homicide offences, such as assisting suicide and infanticide (fixed term of years maximum sentence).

Questions

10.3 
Do consultees agree that the framework that we are proposing for grading and labelling offences would be an improvement on the existing structure of the law of homicide?

Yes.
10.4 
Whether the answer is “yes” or “no”:

(1) do respondents believe that there is a better framework than the one that we are proposing?
 (2) If so, what would that framework be?

As mentioned above, Refuge

· is concerned about the principle of ‘upgrading’ convictions for manslaughter to second degree murder and wonders whether a graded system for manslaughter might also be appropriate

· also considers that successful pleas for a partial defence of provocation and  or diminished responsibility should result in a conviction for manslaughter in deserving cases. 

· would also suggest that the mandatory life sentence is abolished.

THE GENERAL HOMICIDE OFFENCES THAT WE ARE PROPOSING

“First degree murder”

Provisional proposal

10.5 
We provisionally propose that all unlawful killings committed with an intention to kill should be “first degree murder” unless the defendant has a partial defence, namely provocation, diminished responsibility or duress. The sentence for the offence should be imprisonment for life.

Questions

10.6 
We ask consultees whether they agree that:

(1) “first degree murder” (and the mandatory life sentence) should be confined to unlawful killings committed with an intention to kill;
When one considers that many abused women who kill, intend to do so (albeit in pre-mediated self-defence) the best these woman can hope for (without reform of the full defence of self-defence) is a conviction for second degree murder and the possibility of a discretionary life sentence. It is therefore difficult for groups such as Refuge to offer as much support to the proposal as might have been hoped.  
(2) an unlawful killing committed with an intention to kill should be “first degree murder” irrespective of whether the killing was premeditated;
In principle Refuge would like to agree with this position, but has reservations in relation to abused women who kill in self-defence but feel unable to confidently run this defence. Again, the fact that successful partial defence pleas would only result in convictions for second degree murder and a discretionary life sentence, give Refuge cause for concern.
(3) an unlawful killing committed with an intention to kill should be “first degree murder” irrespective of the status of the victim.

Refuge believes that the killing of an infant, child or a vulnerable person should be considered an aggravating factor and attract maximum penalties.
“Second degree murder”

Provisional proposals

10.7 
We provisionally propose that:

(1) all unlawful killings committed with an intention to cause serious harm should be “second degree murder”;

 (2) all unlawful killings committed with reckless indifference to causing death should be “second degree murder”;

 (3) all unlawful killings committed with an intention to kill should be “second degree murder” if the defendant has a partial defence, namely provocation, diminished responsibility or duress.

The maximum sentence for the offence should be imprisonment for life.

Questions

10.8 
We ask whether consultees agree that:

(1) the law should draw a distinction between “first degree murder” and second degree murder”;
Refuge is supportive of mechanisms that differentiate between those who are more and less culpable for killing, but why this is confined to murder (and not manslaughter) offences is unclear. Refuge believes that it would also be possible to create categories of manslaughter which reflect similar differences in culpability and that such a model might be a more appropriate response to some types of homicide.
(2) an unlawful killing committed with an intention to cause serious harm, but without an intention to endanger life, is sufficiently blameworthy to be “second degree murder”;
Refuge suggests that in circumstances where a woman intends to cause an abusive partner serious harm in order to immobilise him and escape a beating or protect her child, but where he dies from his injuries, such killing is sufficiently blameworthy to be manslaughter, or even to be acquitted under the full defence of self-defence. 

(3) an unlawful killing committed with reckless indifference to causing death is sufficiently blameworthy to be “second degree murder”;
Agree. 

(4) provocation and diminished responsibility should have the same effect, namely to reduce “first degree murder” to the same lesser offence of “second degree murder”, so that the jury is not forced to choose between them when they are pleaded together;
Although the partial defences of provocation and diminished responsibility are often run together, Refuge believes they are conceptually different and as such, the jury should be able to choose which defence applies to the defendant and which does not; even if this decision does not make a difference to the conviction, it could have some effect on sentencing. Although Refuge fully understands and indeed supports the reasons for creating a category of second degree murder, concerns remain about the possible difficulties that such a conviction might create for a woman who has killed her violent partner; for this reason Refuge is unable to support a uniform approach where successful pleas of diminished responsibility or provocation reduce first degree murder to second degree murder only.  
(5) provocation and diminished responsibility should reduce “first degree murder” to “second degree murder” rather than manslaughter;
As mentioned above under 10.4 (2), Refuge has advocated for the abolition of the partial defence of provocation, believing it has no place in a progressive civilised society, as well as for a review of the partial defence of diminished responsibility and of self-defence. At the same time, Refuge accepts the reality that in circumstances where a abused woman might be unable to run a successful full defence of self-defence or a partial defence of diminished responsibility, the defence of provocation (albeit in an improved form) might be all that is available to her.  Whilst recognising the need to respond appropriately to serious killings, Refuge suggests that successful pleas of provocation and diminished responsibility should act to reduce murder to manslaughter in cases involving on-going abuse, such as domestic violence. 

(6) provocation and diminished responsibility should not be partial defences to “second degree murder”;
Refuge disagrees with this statement. A person who was either provoked or ‘diminished’ may act to inflict serious harm but not intend to kill. An abused woman who snaps, or premeditatedly immobilises/disables her partner so she can get away, might kill when she only intended to harm. Defences of provocation and or diminished responsibility should in these circumstances serve to reduce her conviction to manslaughter.

(7) the maximum sentence for “second degree murder” should be life imprisonment.

Even though a maximum life sentence is not proposed as mandatory for second degree murder, it seems confusing that those found guilty of a lesser degree of murder could receive the same sentence as those convicted of first degree murder. It might be clearer, and perhaps fairer, to apply the maximum life sentence to first degree murder only.
10.9 
We invite views as to whether consultees would favour the following restricted definition of “serious harm”: Harm is not to be regarded as serious unless it is harm of such a nature as to endanger life or to cause, or to be likely to cause, permanent or long term damage to a significant aspect of physical integrity or mental functioning.

In principle, Refuge would agree. However, there could be difficulties in practice. For example, where death has occurred, the jury can have little alternative but to decide that the harm caused was both serious and likely to endanger life.

10.10 
If so, we ask whether an intention to cause serious harm, so defined, would be most appropriately placed within the definition of “first degree murder” or “second degree murder”.

When deciding whether the charge should be first or second degree murder, it seems necessary to differentiate between serious harm which, in retrospect was clearly life threatening but did not seem so at the time and serious harm which was almost certain to cause death at the time it was inflicted. For example, a deliberate blow to the head with a blunt instrument which occurred during the course of a crime, compared with an abused woman stabbing her violent partner in the leg so that she can escape. 

10.11
 We invite views as to whether “second degree murder” on the basis of acting with reckless indifference to causing death should be restricted to cases in which the reckless indifference arose from the commission or attempted commission of a serious crime.

No. Although Refuge wonders whether the commission or attempted commission of a serious crime might be viewed as an aggravating feature which could be reflected in sentencing. 
Manslaughter

Provisional proposals

10.12 
We provisionally propose that conduct causing another’s death should be manslaughter if: a risk that the conduct would cause death would have been obvious to a reasonable person in the defendant’s position, the defendant had the capacity to appreciate the risk and the defendant’s conduct fell far below what could reasonably be expected in the circumstances.
This seems confusing; if the risk of causing death was obvious, and the defendant had the capacity to appreciate the risk but the acted in a way that fell below what could be reasonably expected and caused death, how is one to validly and reliably assess that the reason for the conduct was due to reckless stupidity rather than reckless indifference? Other difficulties might arise when attempting to determine the defendant’s assessment of the level of risk at the time the death occurred. 
10.13 
We provisionally propose that it should be manslaughter to cause another person’s death by a criminal act intended to cause physical harm or by a criminal act foreseen as involving a risk of causing physical harm.

Agree.
Questions

10.14 
We ask whether consultees agree that:

(1) killing through gross negligence should result in a conviction of manslaughter;

(2) manslaughter through gross negligence should be confined to cases where the defendant’s conduct involved an obvious risk of death (as opposed to serious harm);

(3) killing through “reckless stupidity” should result in a conviction of manslaughter rather than “second degree murder”;

(4) it should be manslaughter to cause death by a criminal act intended to cause some, but not serious, physical harm;
(5) it should be manslaughter to cause death by a criminal act foreseen as involving the risk of causing some harm even if the harm foreseen was not serious and death was neither foreseen nor could have been foreseen.

In general, Refuge supports these proposals.
THE MEANING OF INTENTION

10.15 
We invite views on the respective merits of the two Models that we identified in Part 4.

The First Model

(1) Subject to the proviso set out below:

(a) A person acts “intentionally” with respect to a result when he or she acts either:

(i) in order to bring it about, or

(ii) knowing that it will be virtually certain to occur; or

(iii) knowing that it would be virtually certain to occur if he or she were to succeed in his or her purpose of causing some other result.

(2) Proviso: a person is not to be deemed to have intended any result, which it was his or her specific purpose to avoid.

The Second Model

10.16 
The Second Model is based on codification of the common law:

(1) A person is to be regarded as acting intentionally with respect to a result when he or she acts in order to bring it about.

(2) In the rare case where the simple direction in clause (1) is not enough, the jury should be directed that:

they are not entitled to find the necessary intention with regard to a result unless they are sure that the result was a virtual certainty (barring some unforeseen intervention) as a result of the defendant’s actions and that the defendant appreciated that such was the case.

(3) In any case where the defendant’s chance of success in his or her purpose of causing some other result is relevant, the direction in clause (2) may be expanded by the addition of the following phrase at the end of the clause (2) direction: or that it would be if he or she were to succeed in his or her purpose of causing some other result, and that the defendant appreciated that such was the case.

Refuge prefers model 1 as it is simply stated and essentially and covers the same ground as model 2.

COMPLICITY IN “FIRST DEGREE” MURDER

Provisional proposals

10.17 
We provisionally propose that where a person (“D”) provides the perpetrator (“P”)  with encouragement or assistance in relation to P’s offence of ”first degree murder”, D should be guilty of “first degree murder” if:

(1) D intended that “first degree murder” should be committed;

(2) D was a party to a joint venture with P to commit “first degree murder”; or

(3) D was a party to a joint venture with P to commit another crime and D foresaw that P might commit “first degree murder” in the course of that venture.

10.18
 We provisionally propose that D should be able to rely on duress as a partial defence to “first degree murder”.

10.19
 We provisionally propose that D should be guilty of “complicity in an unlawful killing” (alternatively, manslaughter) instead of “first degree murder” if D:

(1) was a party to a joint venture with P to commit a crime;

(2) D intended or foresaw that harm (or the fear of harm) might be caused by a party to the venture; and

(3) it would have been obvious to a reasonable person in D’s position that someone might be killed as a result of the venture.

Questions

10.20 
We ask whether consultees agree that:

(1) D should be guilty of “first degree murder” if D was a party to a joint venture with P and D foresaw that P might commit “first degree murder”;
Refuge does not believe that the possibility that P ‘might’ commit first degree murder is sufficient to find D guilty of first degree murder, a conviction which carries a mandatory life sentence. Refuge suggests instead that D should be guilty of second degree murder or even manslaughter in these circumstances. 

(2) D should not have a partial defence to “first degree murder” simply on the basis that he played a peripheral role in the murder;
Agree. But Refuge has concerns that someone with a peripheral role in a murder committed by another person should be charged with first degree murder.

(3) D should be able to rely on duress as a partial defence to “first degree murder”; and
Agree.

(4) D should be guilty some form of homicide offence instead of “first degree murder” if D was a party to a joint venture with P to commit a crime, D intended or foresaw that harm (or the fear of harm) might be caused by a party to the venture and it would have been obvious to a person in D’s position that someone might be killed as a result of the venture.

(5) If so, whether it be labelled “complicity in unlawful killing” or manslaughter.
Manslaughter

Additional comments

Refuge is particularly interested in the Commission’s proposals for reforming the doctrine of secondary liability as there appear to be some conceptual similarities between ‘complicity to murder’ and the offence of familial homicide, in that both have provision to hold defendants who have not committed the killing, accountable for the crime. Specifically, the commission states that their proposals for reforming secondary liability are ‘underpinned by the policy that D should be liable for the offence committed by P only if there is what might be called ‘parity of culpability’ between them’
 and that ‘“D must be regarded as having agreed to participate in a joint venture even if his assent is procured by a threat to kill or cause serious harm”. These principles contrast sharply with the familial homicide offence, where an individual who was neither involved in a joint venture, nor in agreement with the killing, can be found guilty on the basis of silence, neglect or inaction.

THE DEFINITION OF THE PARTIAL DEFENCE OF DIMINISHED RESPONSIBILITY

Provisional proposal

10.21 
We provisionally propose that the definition of the defence of diminished responsibility should be reformulated as follows:

(1) A person who would otherwise be guilty of “first degree murder” is not guilty of “first degree murder” if, at the time of the act or omission causing death, that person’s capacity to

(a) understand events; or

(b) judge whether his or her actions were right or wrong; or

(c) control him or herself was substantially impaired by an abnormality of mental functioning arising from an underlying condition or developmental immaturity, or both; and

(2) the abnormality of mental functioning or the developmental immaturity or the combination of both was a significant cause of the defendant’s conduct in carrying out the killing.

(3) “Underlying condition” means a pre-existing mental or physiological condition.

Questions

10.22 We ask consultees:

(1) whether the current definition of diminished responsibility in section 2 of the Homicide Act 1957 should be replaced;

(2) if so, whether it should be replaced by the definition that we are provisionally proposing or by a different definition;
In the introduction to this response, Refuge outlined its concerns about the way in which the concept of ‘diminished responsibility’ has been understood and interpreted, particularly with regard to victims of abuse. Refuge believes that the psychological affects of abuse (especially when the abuse has been inflicted by close family members), can be complex, severe and long-lasting. These psychological difficulties do not generally arise however, ‘from an underlying condition’ and as such, many abused women do not satisfy the criteria for diagnosis of a formal psychiatric syndrome such as depression, anxiety or posttraumatic stress disorder. Even so, living with the persistent threat of violence and or debilitating psychological abuse, might cause a woman to become isolated from social supports and to lose hope, faith and trust in human beings and any sense of a ‘future’; it might mean that she lives in constant fear so that she can think of little else but her survival; it might mean that she adopts unusual routines and ‘obsessive’ cleaning rituals in order to placate her abuser and avoid beatings or humiliation; it might mean that she perceives the abuse she has suffered in a distorted and irrational way, feeling ashamed or blaming herself for the abuse; it might mean that she has begun to drink or use drugs to alleviate her emotional pain, but none of these, either alone or in combination amount to a formal psychiatric syndrome which fully reflect her experiences of abuse and its cumulative impact. Nevertheless, it is Refuge’s view that living with extreme stress and fear, where one’s perception of reality is persistently distorted by an abuser, can have serious psychological impacts which can in their turn, diminish responsibility for behaviour. Refuge would therefore suggest amending the definition of diminished responsibility so that it can take account of a broad range of psychological impacts, regardless of whether or not they relate to an underlying condition and or formal psychiatric syndrome.

(3) whether, if the definition was to remain broadly as it is under section 2, it should at least be reformed to the extent of removing the need to show that an abnormality of mind had to arise from one of the causes stipulated in the section;

(4) whether, whatever the definition, “developmental immaturity” should be added as a possible source of diminished responsibility, irrespective of whether the accused’s development was “arrested or retarded”;
Refuge has already commented in the introduction to this consultation on the culpability of young children and firmly believes that both chronological age and the developmental stage of a child must be considered when determining their responsibility for criminal behaviour. As previously stated, Refuge would also like to see the criminal age of responsibility raised in line with other European countries. 
(5) if so, whether “developmental immaturity” should be confined to persons under a particular age at the date of committing the offence and, if so, what the age limit should be;
Refuge suggests that the concept of developmental immaturity or maturity, is of relevance to all children and young people under the age of 18 years who find themselves involved in crimes. 
(6) whether the expert evidence provided in diminished responsibility cases is satisfactory and, if not, whether the system for providing it can be improved.

Refuge is concerned that there has tended to be an over reliance on medical and psychiatric evidence in relation to abused women and has already outlined the problems that can arise when an abused woman’s ‘psychological profile’ does not fit into the psychiatric syndromes available. Problems can also arise when an expert’s specialist field is mental health in general and not domestic violence in particular. In an attempt to remedy some of these difficulties, other jurisdictions such as Australia, have allowed social workers and domestic violence practitioners who work with abused women to offer expert evidence to the court. Refuge supports this broadening of expert opinion, recognising the value of evidence which seeks to explain how experiences of abuse and other relevant factors, such as social, economic and cultural context can impact upon a defendant’s psychological state and lead them to kill. In respect of the new offence of familial homicide, expert opinion from domestic violence specialists with expertise in ‘parenting’ might help to explain how experiences of domestic violence can result in an abused woman being unable to protect her child, sometimes from fatal injury.

THE PARTIAL DEFENCE OF PROVOCATION

Provisional proposal

10.23
 We provisionally propose that the principles that should govern the partial defence of provocation are those that we recommended in our report Partial Defences to Murder
.
Questions

10.24
 We ask whether consultees agree that the principles that should govern the partial defence of provocation are those that we recommended in our report Partial Defences to Murder.

10.25 
We invite views as to whether, if provocation is a partial defence to “first degree murder” but not “second degree murder”, it should be confined to cases where the accused killed because he or she acted in response to a fear of serious violence.

Refuge is in agreement with the principle that a partial defence of provocation should be confined to cases where the accused killed because he or she acted in response to fear of serious violence. Refuge does differ with the Commission however, in believing there is reason to distinguish between a) gross provocation and b) a fear of serious violence, regarding the latter as a form of self-defence and not an act of provocation.  

DURESS

Provisional proposal

10.26 
We have already provisionally proposed that duress should be a partial defence to “first degree murder”.

10.27 
We provisionally propose that for a plea of duress to succeed as a partial defence to “first degree murder” (and to “second degree murder” and to attempted murder were we subsequently to recommend that the defence applied to those offences) the defendant must have been threatened with death or life threatening harm.

Questions

10.28 
We ask whether consultees agree that:

(1) duress should be a defence to “first degree murder”;
Refuge is in agreement that duress should be a defence to first degree murder. Refuge would also suggest that duress should be a defence to second degree murder, where it relates to the infliction of serious harm and act to reduce second degree murder to manslaughter.

(2) if the answer to (1) is “yes”, that it should be a partial but not a full defence;
Refuge suggests that duress should be available as a full defence.
(3) if the answer to (2) is “yes”, that it should reduce “first degree murder” to “second degree murder” rather than manslaughter

10.29
 We ask whether consultees agree that to be a defence to “first degree murder”, the threat must be one of death or life-threatening harm.

Refuge is in agreement that the threat should be one of death or life-threatening harm to the defendant but would also include threats to others such as members of the defendant’s family, friends or vulnerable individuals such as children. 

10.30 
We invite views as to:

(1) whether duress should be a defence to “second degree murder” and attempted murder; and
Yes.
(2) if so, whether should it be a full or a partial defence;
Refuge believes a defence of duress should be a full defence.

(3) whether duress if successfully pleaded as a defence to “first degree murder” by a child or young person should result in more lenient treatment than it would for an adult.

Refuge strongly agrees with this proposition.
KILLING WITH CONSENT AND DIMINISHED RESPONSIBILITY

Provisional proposal

10.31 
We provisionally propose that section 4 of the Homicide Act 1957 (killing pursuant to a suicide pact) should be repealed.

Questions

10.32 
We ask whether consultees agree that:

(1) killing in pursuance of a suicide pact should not in itself justify conviction of a lesser offence than “first degree murder” and that accordingly section 4 of the Homicide Act 1957 should be repealed;

(2) killing in pursuance of a suicide pact or, if there is no suicide pact, killing the victim with his or her consent, should only result in conviction of a lesser offence than “first degree murder” if the defendant at the time of the killing was suffering from an abnormality of mental functioning which was a significant cause of his or her conduct in carrying out the killing;
Refuge is concerned about incorporating the concept of diminished responsibility into the ‘defence’ element for offences defined as ‘killing with consent’.  Consider for example, a defendant who, very saddened and distressed (but not ‘clinically depressed’) by the physical and or emotional pain suffered by a terminally loved one, goes against all they believe to be right and at great personal cost, fulfils the victim’s request to end their life. When assessed, the defendant does not show any evidence that he was suffering from an abnormality of mental functioning but instead maintains his act was one of great personal sacrifice, committed out of love for the victim. Should this person be convicted of first degree murder and receive a mandatory life sentence? 

(3) if so, the lesser offence should be “second degree murder”;
Refuge believes that where there is evidence of consent, even in the absence of ‘diminished responsibility’ such as in the circumstances outlined above, the offence should be manslaughter. The Commission rightly highlight the need to be alert to the presence of domestic violence within these relationships, as well as specific issues relating to gender and coercion to commit suicide and therefore Refuge recommends routine checks for past and present domestic violence in all instances where it is alleged that a victim has been ‘killed with consent’. Findings of domestic violence and or coercion should clearly influence the charges brought.
(4) our proposed reformulation of the definition of the partial defence of diminished responsibility will cater adequately for the deserving cases that currently fall within section 4 of the Homicide Act 1957 and will exclude undeserving cases that currently fall within section 4.

10.33
 We invite views as to whether in cases where the defendant’s diminished responsibility was a significant cause of their conduct in killing the victim and the victim consented to the killing, the presence of both diminished responsibility and consent should reduce the offence to manslaughter rather than “second degree murder”

Yes.
10.34
We invite views as to whether on an indictment for murder or manslaughter, it ought to be possible for the defendant to seek to show that he or she is guilty only of complicity in suicide (under section 2 of the Suicide Act 1961) if the conduct that killed the victim was meant by the defendant and the victim to end both of their lives.

Agree, subject to checks for coercion and or domestic violence.

Additional comment

Refuge would like to ask the Commission to consider the potential liability for murder or manslaughter of a domestic violence perpetrator whose partner eventually commits suicide
 as her only means of escape from his long-term physical, emotional, sexual and financial abuse. In such circumstances, the abuser has not taken the victim’s life with his own hands, nor incited another to do so, but there seems little doubt that his behaviour is the most probable cause of her death. Does the Commission have any proposals to address this particular type of crime? 
INFANTICIDE

Provisional proposal

10.35
 We provisionally propose that the offence/defence of infanticide should be retained but that section 1(1) of the Infanticide Act should be amended:

(1) to delete any reference to the “effect of lactation consequent upon the birth of the child”, and

(2) to substitute two years for 12 months (the relevant age of the child).

Questions

10.36 We ask whether consultees agree that:

(1) the offence/defence of infanticide should be retained;

(2) it should be reformed in the way that we propose.

Yes and yes

10.37 We invite views as to whether:

(1) If the offence/defence of infanticide were to be abolished, infanticide cases should be subsumed within a reformed defence of diminished responsibility;

(2) if a biological mother of a child of one year or less is convicted of murdering that child and at trial did not raise the defence of infanticide, the trial judge should be empowered to order a psychiatric report on the mother with a view to establishing whether or not there is evidence that at the time of the killing the requisite elements of a charge of infanticide were present;
agree (2)

Refuge is opposed to extending the availability of the offence to persons other than the biological mother, especially to those who kill (mainly fathers or step-fathers) using violent and torturous methods. Furthermore, Refuge does not believe that crying babies should ever be seen nor accepted as, ‘provocation’ for violent behaviour. This is an abhorrent idea and flies in the face of what is acceptable human behaviour towards vulnerable infants; there can be no justification whatsoever for violence, particularly sadistic behaviour, towards babies and children.

� Refuge has commented in detail on the offence of familial homicide in its response to the Domestic Violence Crimes and Victims Act. See appendix 1.


� Sandra Mujuru


� Hayley Kenny, Rebecca Lewis


� The commission proposes an amendment to the partial defence of diminished responsibility so that it includes a clause pertaining to ‘developmental immaturity’


� see appendices 2 and 3 for detail.


� Home Office (2003)


� In the absence of a review of self–defence, Refuge would recommend the use of domestic violence experts to help explain to the court how experiences of abuse can lead a woman to kill her violent partner using excessive and or pre-emptive force. See Canadian Supreme Court Ruling, R V Lavallee (1990). 


� a new Homicide Act for England and Wales? Law Com. 177. Para 5.53


� Partial Defences to Murder (2004) Law Com No 290, para 1.13.


� Half of all Asian women who have attempted suicide or self-harm, have also suffered domestic violence (Chantler K et-al 2001; Newham Asian Women's Project and the Newham Inner-City Multi-Fund. 1998). 








