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Founded in 1971, Refuge has grown from a small charity, pioneering the world’s first refuge, to become the country’s largest single provider of specialist accommodation and support for women and children escaping domestic violence. On any given day, we support over 900 women and children in our refuges and through our community based outreach services. 

Refuge runs award winning media and advertising campaigns to raise public awareness of domestic violence nationally and internationally whilst also campaigning and lobbying for better provision for women and children experiencing domestic violence. In partnership with Women’s Aid, Refuge runs the national domestic violence helpline.
1
Introduction

1.1
Refuge has long campaigned for the provision of separate representation for children who are the subject of private law proceedings and is therefore pleased that the government is now consulting on the issue.  Refuge has also campaigned for a legal definition of domestic violence, a legal presumption of safe contact, on-going monitoring for safety where contact has been ordered, mandatory risk assessment for children and non-abusing parents engaged in family court processes and specialist domestic violence training for all those working in and for the courts. 

1.2
Over the years, Refuge has worked with many children who have been ordered, against their will to attend contact visits with a violent father. Few of these children were asked for their views and even fewer represented separately; the physical or emotional risk to these children or their mothers was rarely properly considered. 

1.3
The dangerousness of leaving an abusive partner and taking the children has been consistently borne out by research, as well as evidence emerging from homicide reviews; the risks can be as serious for children, as well as for their mothers. An Australian review of child homicides shows that the greatest number of children (35%) died following a family dispute, usually relating to the termination of their parents’ relationship and men were the offenders in all these incidents
. In this country, at least 29 children have been killed as a result of a contact arrangement over a 10 year period
.  Nevertheless the numbers of private law contact orders refused seems to be declining as Judicial statistics for 2005 show only 0.1%
 were refused that year. This is worrying, as the government’s own analysis of court data
 indicates that concerns about the safety of a child or residential parent were mentioned in 35% of contact applications.

1.4
If we view these risks alongside Lord Carter’s proposals for legal aid reform
 the picture becomes even bleaker.  In fact, some even question whether there will be any solicitors able or willing to provide representation to children in public or private law proceedings at all. Caroline Little, the Joint Chair of the Association of Lawyers for Children, stated ‘early analysis of the proposed payment scheme indicates that it will result in solicitors receiving a cut in income of approximately 50 per cent….the Government’s proposals will result in a further and dramatic erosion in the number of solicitors able to represent children in proceedings in which their welfare, and sometimes their freedom, is at stake, the Government is now attempting to introduce a payment scheme that risks decimating, if not destroying altogether, the practitioner base in the field of child law
.’ 

1.5
There is nevertheless, an international legal framework in place to promote children’s rights and ensure their safety. The UN Convention on the rights of the child Article 12
 specifically highlights children’s rights to express their views in matters which concern them… “State parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child”..  

1.6
The European Convention of Human Rights, unlike the UNCRC, is incorporated into English law in the form of the Human Rights Act 1998; article 6 ‘the right to a fair trial’ and article 8 ‘the right to respect for family and private life’ appear to be most relevant to the issue of separate legal representation for children. There is of course, also a duty to ensure the welfare of children under the Children Act 1989. 

1.7
Refuge fully endorses these legal provisions and strongly believes it is vital not only to ensure the well being and their protection of all children and young people but also to involve them, as full participants, in the processes and in decisions which affect their lives.  Separate representation appears to be essential to ensuring children can participate in legal processes which affect them and express their views within the context of these proceedings.

2
The Proposals
2.1
A child should be made a party to the proceedings only where there is a legal need to do so
2.2
Refuge acknowledges that separate representation for children can be costly, particularly when the multi-disciplinary team of guardian ad litem and solicitor are employed to promote equally a child’s welfare and their rights. Although the aim of reducing costs by prioritising separate representation in circumstances where there is a legal need has some merit, it is difficult to envisage how children will be able to properly express their views in the context of legal proceedings without the benefit of legal counsel.  

2.3
The very real need for the separate representation of children appears to be reflected in the doubling of Rule 9.5 appointments in the six months following the introduction of the Practice Direction. Refuge continues to support section 122 (1)(b) of the Adoption and Children Act 2002, which requires all children to be separately represented in all section 8 Children Act cases. In circumstances where there are concerns about domestic violence, direct abuse to the child or where an enforcement order is in place or being considered, Refuge recommends the appointment of both a solicitor and a guardian ad litem. This would ensure that the welfare and safety of the child is considered and that they have the opportunity to properly express their views to the court.

2.4
Refuge acknowledges research findings
 which seem to indicate that separate representation is not in the interests of all children yet wonders whether more effective and timely support might have yielded different outcomes for these children. Providing separate representation towards the end of proceedings when conflict between their parents had become entrenched (as was the case for most of the children in the aforementioned research sample) is likely to have created grave difficulties for children, particularly if they believed their view was pivotal in enabling the judge to reach a decision about contact or residence. Providing separate representation at the beginning of the process, allowing time to build up relationships and trust, is more likely to result in positive outcomes and indeed greater protection and justice for children.

Proposal 2
2.4
When a decision is made to make a child a party to the proceedings CAFCASS should be the preferred choice of the court to act as the children’s guardian.
2.5
Refuge believes that training, experience, skill and independence should be the deciding factors when appointing a children’s guardian, rather than their place of employment. Furthermore, Refuge remains concerned by the findings of the 2005 HMICA
 thematic review into the handling of domestic violence by the Children and Family Court Advisory and Support Service (CAFCASS) and the administration of family courts in Her Majesty’s Courts Service (HMCS). This review highlighted grave practice concerns, including insufficient understanding of domestic violence, a focus on agreement-seeking, together with an associated failure to assess risk. Whilst CAFCASS has begun to address these failings, Refuge remains unconvinced that the service offered by CAFCASS has reached a uniformly high standard to ensure the degree of protection and advocacy all domestic violence victims require.

Proposal 3
2.6
All levels of court and judiciary should have the authority to decide if a child should be made a party in all family proceedings

2.7
Refuge agrees that all levels of court and judiciary should have the authority to decide if a child should be made a party to the proceedings. Domestic violence training, particularly risk assessment, is vital for all levels of court and judiciary in enabling them to make the correct decisions in such cases.

Proposal 4
2.8
All levels of court should be able to hear applications by the child concerned for the courts permission to make an application for an order under section 8 of the children act 1989
2.9
Agree. 

Proposal 5
2.10
Children who are able and who want to proceed without a guardian or a next friend should be able to do so in other family proceedings. The current provision in Rule 9.2A of the Family Proceedings Rules 1991 only allows this in Children Act proceedings.
2.11
In principle Refuge agrees that in circumstances were there are no welfare issues, children should be able to proceed without a guardian or next friend if this is what they want. However, Refuge would suggest that a welfare assessment is always undertaken prior to making the decision to proceed without a guardian.

Proposal 6
2.12
It is not necessary for both the guardian and solicitor to attend all hearing in cases where there is separate representation

2.13
Although requiring both the guardian and solicitor to attend all hearings is costly, restricting the role of the solicitor to hearings where they must actively represent the child is likely to be detrimental to the child’s best interests. 

Proposal 7
2.14
Children will be provided with reliable information during the course of proceedings to help them cope with associated anxieties and uncertainties

2.15
Refuge supports proposals to provide children with information during the course of proceedings but believes children need much more than access to leaflets and websites. Face to face information and support from a professional who the child has come to know and trust over time is likely to be the best way of enabling them to cope with the anxiety and uncertainly of legal proceedings which involve them. 

2.15
Information about how children can be represented, as well as how they can apply or appeal against decisions regarding separate representation, should also be provided.

Proposal 8
2.16
To promote a cultural change that will achieve a more child centred family justice system

2.17
Refuge agrees that cultural change within the family justice system is needed. Refuge is also of the view that in certain circumstances, it can be appropriate for a child to speak to the judge if this is something the child desires. For children who have been abused, being given the power to speak out and express their views can be enormously important, whilst denying or minimising their views can mirror the abuser’s behaviour and cause further harm to the child.  Refuge has consulted with a small group of children on the matters of separate representation using the DCA website questions as a basis for discussion; their views are reflected within an appendix to follow.
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