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Founded in 1971, Refuge has grown from a small charity, pioneering the world’s first refuge in Chiswick, to become the country’s largest single provider of specialist accommodation and support for women and children escaping domestic violence. 

On any given day, Refuge supports over 900 women and children in our refuges and through our community based outreach services. The free phone National Domestic Violence Helpline which Refuge operates in partnership with Women’s Aid also receives a quarter of a million calls per year.
Refuge is committed to a world where domestic violence is not tolerated or ignored and where women and children can live in safety. In order to achieve our vision we undertake an integrated approach to:

· Provide high quality services to women and children exposed to domestic violence;

· Prevent domestic violence through national award-winning awareness-raising campaigns, policy, training and research; and

· Protect women and children exposed to domestic violence through lobbying for appropriate legislation and developing best practice approaches to meet their needs.
As a service organisation, Refuge’s strength is the ability to ensure that the voices of women and children exposed to domestic violence are heard in national policy decision-making processes.

1. Project proposal
1.1
Refuge welcomes the opportunity to submit a project proposal to the Law Commission for inclusion in the tenth programme of law reform and suggests two overlapping areas for review:
a)
To review and reform legislation so that the psychological impacts of abuse are understood and accepted by the courts, in line with the psychiatric impacts of abuse. This has relevance for abused women who kill their partners, abused women who are accused of causing or allowing the deaths of their children, abused women who lose their children to adoption, abused women who commit crimes and abused women who take their own lives.

b)
To review further and reform legislation so that it allows for the successful prosecution of domestic violence perpetrators whose victims commit suicide.
2. Introduction
2.2
Over the past 3 years, Refuge has submitted a number of consultation responses to Government and the Law Commission on issues of relevance to domestic violence victims. A recurrent theme evident in all of these responses is the need for a broader understanding of both the nature and impact of domestic violence so that this is taken into proper account by professionals and the courts.
2.3
Refuge has provided expert evidence in respect of women who have killed violent partners, of abused women involved in care proceedings, as well as providing informal advice and support to those attempting to protect themselves and their children from contact with violent men. In too many instances, Refuge believes professionals and the court fail to understand the complexity of both the abuse and its impacts, resulting in negative outcomes for abused women and their children. 
2.3
As a result of these and similar concerns and prior to the introduction of the Domestic Violence, Crime and Victims Act (2004), Refuge campaigned for a legal definition of domestic violence, for safe contact, the introduction of mandatory risk assessment where domestic violence is a feature of a case and for domestic violence training for all those working in and for the courts.  We also campaigned against the introduction of the offence of familial homicide, believing it has the potential to unfairly charge and convict abused women for crimes committed by their partners. 
2.4
More recently, when the CPS’ groundbreaking attempt to prosecute a domestic abuser for the suicide of his victim failed
 our concern that the impacts of domestic violence are still not understood properly by the courts was reinforced. 

2.5
The success of the Dhaliwal case depended upon an acceptance that psychological injury was, like psychiatric injury, equal to bodily harm; unfortunately, the trial judge decided it was not. Refuge has, in previous submissions to the Law Commission (Homicide Act and Partial Defences to Murder), commented that although many abused women suffer negative psychological consequences, not all of these will satisfy the criteria necessary for a diagnosis of psychiatric illness such as depression, anxiety or posttraumatic stress disorder. Nevertheless, we are firmly of the view that such psychological consequences are no less severe for lack of a formal, medical/psychiatric label. 
2.6
With regard to R v Dhaliwal, Refuge acknowledges and is in agreement with the need to distinguish, for the purposes of law, between psychiatric injury and ‘mere states of emotion’ such as grief, anger and fear,
 an issue which was reiterated by The Court of Appeal. But Refuge would go further and suggest there is also a need to distinguish between ‘mere states of emotion’ and the negative psychological consequences resulting from chronic abuse perpetrated by an intimate partner.  The psychological injury inflicted upon domestic violence victims is generally long-term and can lead to permanent negative changes in personality and one’s view of the world. For example there can be persistent negative changes to thoughts, feelings and behaviours, including a lack of trust in people, social isolation, self-medication using alcohol or drugs, a distorted appraisal of the abuse and one’s reality, resulting in guilt, self-blame, cripplingly low self-esteem and hopelessness about the future in which there appears to be no possibility of rescue nor of escape. 
2.7
These changes or ‘impacts of abuse’ can lead a woman to behave in ways which are difficult to understand, particularly if she does not satisfy criteria for a psychiatric diagnosis. For instance, she might remain with an abuser, refuse to support a police prosecution against him, neglect her children, kill her partner or kill herself. But, if the psychological impacts of abuse continue to be regarded as ‘mere emotions’ without the legal status of ‘psychiatric injury’ Refuge is concerned that the courts will have little option but to disregard them, as they did in the Dhaliwal case.

2.8
Notwithstanding the need for courts to accept the psychological impacts of abuse, Refuge is in agreement with Horder and McGowan (2006) in that it ought to be possible to prosecute a domestic violence perpetrator whose victim has committed suicide without proving the presence of psychiatric injury prior to the death. They suggest that it seems:
‘plausible to regard the relevant question as being whether the jury regard the reaction [suicide] as one that falls within the bounds of what would be natural for a reasonable person to do in the victim’s shoes.’
  
2.9
But how, in the absence of a proper understanding of domestic violence and its impacts upon the psychological functioning of women, can court professionals and juries come to accept such behaviour as ‘normal’ and expected in the circumstances? 

2.10
Horder and McGowan (2006) go on to suggest gross negligence manslaughter as a route to prosecution of domestic violence perpetrators whose victims commit suicide and they state:
‘the grossness of negligent mistreatment of a spouse or partner is quite naturally regarded as a matter of degree, in which the cumulative nature of the effects is of central relevance’

2.11
Once more Refuge is in agreement, but must point out that any assessment of the ‘cumulative nature of the effects of gross negligent mistreatment’ must inevitably centre upon the psychological impacts of that abuse or mistreatment. The need to view domestic violence victims who take their own lives, as well as those who come before the courts for other reasons, from a psychological perspective appears to be inescapable. This is also true if the ‘law straw’ route to prosecution is used; the courts will need to understand how the abuse preceding the suicide led the victim to snap and take her own life. It is equally true of the ‘controlling influence’ route to prosecution suggested by Horder and McGowan (2006) as the psychological consequences of persistent, controlling abuse must be inevitably considered in any case which comes before the court.
3. Psychiatric vs. psychological impacts and the law
3.1
As stated above, Refuge is strongly of the view that psychological impacts of abuse should be regarded as seriously as psychiatric impacts. Such parity of status should be reflected in legal statute. Refuge is therefore concerned about the Law Commission’s proposals to amend the partial defence of diminished responsibility so it is dependent upon evidence of an ‘abnormality of mental functioning arising from a recognised medical condition’.
 Refuge’s position reflects those of several other respondents to the Law Commission’s consultation on Liability for Psychiatric Illness, who indicated that:
‘It would be unjust to rely on the DSM-IV or ICD-10 criteria to distinguish psychiatric illness from mere mental distress. These categories were said not to reflect the complexities of the psychological impact of trauma.
  
3.2
In fact there has long been debate within the psychiatric and psychological professions about whether PSTD differs in those who have suffered chronic abuse at the hands of known perpetrators
 compared with those traumatized in a one-off event or through war. It is our view that the impacts of abuse within intimate relationships affect and change people at their core, in ways that exceed the boundaries of psychiatric classifications. Whilst more research is clearly needed, used women and children continue to come before the courts, having had their distress measured against narrow psychiatric criteria, while their futures hang in the balance. This is clearly unacceptable and Refuge urges the Law Commission to do all it reasonably can to bring about the changes necessary so that the psychological impacts of abuse can be recognised within law.
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