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Background
Refuge is the country’s largest single provider of domestic violence services for women and children - a national ‘lifeline’ for up to 80,000 women and children every year. The organisation provides safe, emergency accommodation through a growing network of refuges and offers services for children; individual and group counselling for abused women; an independent domestic violence advocacy service; and community based outreach services for women, including specialist services for minority ethnic women. Refuge also operates the Free Phone 24 hour National Domestic Violence Helpline in partnership with Women’s Aid.
 
Refuge is committed to a world where domestic violence is not tolerated or ignored and where women and children can live in safety. In order to achieve our vision we undertake an integrated approach to:
 
· Provide high quality services to women and children exposed to domestic violence
· Prevent domestic violence through national award-winning communications campaigns, policy, training and research
· Protect women and children exposed to domestic violence through lobbying for appropriate legislation and developing best practice approaches to meet their needs
 
As a service organisation, Refuge’s strength is the ability to ensure that the voices of the women and children that we support each year are heard in national decision-making processes.
 
Introduction 
Over the past four years, Refuge has responded to a number of the Law Commission’s consultations including: Partial Defences to Murder Review (June 2004); A New Homicide Act for England and Wales (April 2006); and the Tenth Programme of Law Reform (April 2007). Throughout this time Refuge has continually advocated for:
· The abolition of the mandatory life sentence 

· The abolition of the partial defence of provocation
· Reform of the defence of self-defence

· A new partial defence of self-defence which allows for the use of excessive and or pre-emptive force

· A broadening of the partial defence of diminished responsibility so that it encompasses psychological and as well as psychiatric ‘conditions’
· The introduction of a new offence of Liability for Suicide
· An increase to the age of criminal responsibility in line with other European nations to at least 13-16 years

· A review of the new offence of familial homicide
The proposals
The Government proposes to abolish the existing partial defence of provocation and to replace it with two new partial defences (based on the Law Commission’s proposal) which may be run either separately or in parallel:
· Killing in response to a fear of serious violence
· In exceptional circumstances, killing in response to words and conduct which caused the defendant to have a justifiable sense of being seriously wronged
Refuge is pleased to see the inclusion of the new partial defence of ‘killing in response to serious violence’ within this reform of the law. Refuge has consistently stated that abused women who kill violent partners should be able to confidently run a full defence of self-defence; yet has also acknowledged the deficiencies in current law which serve to prevent this course of action in the majority of cases. Refuge is therefore disappointed that the government has not considered reforming the law on self-defence at this time so that victims of abuse (who must sometimes use excessive force to defend themselves against the abuser) have a greater chance of running successfully the defence that most fits their crime and most significantly, results in acquittal. 

Refuge is also disappointed that the government has rejected the Law Commission’s proposals to remove the ‘loss of control’ element from the defence and furthermore, is both confused and concerned that the stated intention to create two separate partial defences has not been reflected in the draft clauses presented in the consultation paper. Most worryingly, there now appears to be a focus upon loss of control rather than fear of serious violence; even the name of the partial defence has changed and ‘provocation’ has been retained in its title. 
Annex A - Provocation  
1. Partial defence to murder: loss of control resulting from fear of violence

(1) Where a person (D) kills or is a party to the killing of another (V), D is not to be convicted of murder if -

(a) D’s acts and omission in doing or being a party to the killing resulted from D’s loss of self-control

(b) The loss of self-control had a qualifying trigger, and
(c) A person of D’s sex and age, with a normal degree of tolerance and self-restraint and in the circumstances of D, might have reacted in the same or in a similar way to D
Refuge also has concerns about section 6, which reads:
(6) This sub-section applies if D’s loss of self-control was attributable to a thing or things done or said (or both) which


(a) amounted to an exceptional happening and


(b) caused D to have a justifiable sense of being seriously wronged

Refuge’s first and most obvious concern is that this section appears to reflect the second of the partial defences proposed by the government. So instead of creating two separate partial defences, as proposed and stated within with the consultation document,  there is one partial defence which combines the two elements. This is less than satisfactory, as the partial defence of acting in response to serious violence is now diluted.

Secondly, whilst the word provocation does not appear in the clauses, provocation as an excuse for homicide lives on in this clause. 

Thirdly, Refuge is unclear about the kind of ‘things’ which would amount to an ‘exceptional’ happening - violence against women is certainly not an exceptional happening. In addition, Refuge is apprehensive about 6(b) believing there may be a large number of men who believe they have been justifiably and seriously wronged by women who do not comply with their wishes. It seems vital to guard against those who use traditional practices and beliefs to explain their reasons for killing - particularly in the case of honour killings.
Refuge also has concerns about the following:
(8) But subsection (1) does not apply if the qualifying trigger to which the loss of self-control is attributable is itself predominantly attributable to conduct engaged in by D which constitutes one or more criminal offences
Refuge is concerned that this clause serves to exclude women who may be involved in prostitution and/or who may have been forced by perpetrator to use or sell drugs. Refuge does not believe it is appropriate to differentiate between women who fear serious violence from a pimp or a punter during the sale of sex or drugs and women who are not involved in criminal behaviour.

Finally, Refuge would strongly recommend renaming Annex A so that it does not contain the word provocation and creating two separate partial defences as initially proposed. 
Diminished responsibility

Refuge has long campaigned for an expansion, rather than a narrowing of the partial defence of diminished responsibility and so is very disappointed with the proposals presented by Government.  Refuge believes that the Government’s adoption of a narrow medical understanding of mental functioning will prevent a large number of defendants who ought to be able to run this defence from doing so.

The government proposes:
Annex B - Diminished responsibility: Draft clauses

1. Persons suffering from diminished responsibility

(1) In section 2 of the Homicide Act 1957 (c. 11) (persons suffering from diminished responsibility), for subsection (1) substitute:-

“(1) A person (“P”) who kills or is a party to the killing of another is not to be convicted of murder if P was suffering from a relevant mental impairment which provides an explanation for P’s acts and omissions in doing or being a party to the killing”

(1A) “relevant mental impairment” means an abnormality of mental functioning which - 

(a) arises from a recognised medical condition, and

(b) substantially impairs P’s ability to do one or more of the following -

(i) to understand the nature of P’s conduct;

(ii) to form a rational judgment;

(iii) to exercise self-control.

Refuge’s main concern centres upon the need for the mental impairment to arise from a recognised medical condition. This is largely because:
“Psychiatric diagnoses are labels which describe certain types of behaviour - they do not tell us anything about nature or causes of the experiences. If care is not taken it may be assumed that diagnostic categories offer an explanation for unusual experiences, rather than merely a short-hand description” (British Psychological Society 2000)
· Psychiatric diagnoses refer to theoretical constructs rather than underlying medical conditions. A diagnosis of Battered Woman Syndrome suggests the existence of an underlying medical condition but in reality it merely reflects the existence of particular behaviours and reactions to abuse
· There continues to be considerable debate as to whether there is an organic or medical basis for  many ‘mental health’ problems; this is particularly so with regard to ‘personality disorders’ 
· The boundaries between mental health and mental illness are not distinct but rather exist on a continuum; despite the existence of DSM-IV and ICD-10, there continues to be variability amongst clinicians with regard to diagnosis. 
Refuge is also concerned that the relevant mental impairment [should] provide an explanation for P’s acts and omissions in doing or being a party to the killing” and once more cites the British psychological society (2000):
“Very few people with diagnoses of mental illnesses commit violent acts, including homicide (murder and manslaughter). It is very slightly more common for people with such diagnoses to commit such violent crimes than it is for those without diagnoses. However, 95 per cent of homicides are not committed by psychiatric patients and most psychiatric patients are not dangerous…..Diagnoses are not good predictors of violence”

Cleary, the presence of other factors such as an individual’s circumstances, environment, perceptions and life history must also be taken into account when deciding upon the degree of responsibility an individual has or does not have for the killing. Such factors may be of greater relevance to the killing than the existence of an ‘underlying medical condition’.
Refuge suggests it would be more appropriate to replace the term underlying medical condition with underlying psychological impacts or responses. This would allow a range of factors, which also impact on psychological functioning to be taken into consideration when deciding whether a defendant is eligible to run a defence of diminished responsibility. 

In respect of abused women, many victims report serious and long lasting impacts upon thought patterns, mood and behaviour, including changes in personality and in attitudes to life/others. For example there can be persistent negative changes including: a lack of trust in people, social isolation, self-medication using alcohol or drugs, a distorted appraisal of the abuse and one’s reality, resulting in guilt, self-blame, cripplingly low self-esteem and hopelessness about the future in which there appears to be no possibility of rescue or escape.

Several respondents to the Law Commission’s consultation on Liability for Psychiatric Illness, indicate that 

“‘It would be unjust to rely on the DSM-IV or ICD-10 criteria to distinguish psychiatric illness from mere mental distress. These categories were said not to reflect the complexities of the psychological impact of trauma”

The complex psychological changes or ‘impacts of abuse’ can lead victims to behave in ways that are difficult for others to understand, particularly if this behaviour does not satisfy criteria for a psychiatric diagnosis. For instance, a woman might remain with an abuser, refuse to support a police prosecution against him, neglect her children, kill her partner or kill herself. But, until the profound and damaging psychological impacts of abuse are given the same legal status as a psychiatric diagnosis, Refuge is afraid the courts will have little option but to disregard them and women (and other victims of abuse) who kill violent abusers whilst operating under enormous psychological strain, will be charged with murder.

� The British Psychological Society Division of Clinical Psychology (2000): Recent advances in understanding mental illness and psychotic experiences 





� Law Commission (1995) Liability for Psychiatric Illness 
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